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Economy 





Cost of Living 


Labor Force 


Wages in 
Manufacturing 


Strikes 


industrial 
Production 


Personal 
Income 


Consumer 
Credit 


| 
| 
| 
| 
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Down slightly in February. After starting 1954 witl 
slight rise—115.2 for January compared with 114.9 
the end of last year—the BLS Consumer Price Index 
dipped downward a little in February to 115 per cent 
of the 1947-1949 average for all items. Only housing, 
medical care and personal care showed any imcreas 


Unemployment went up again in February, by 584,00 
over January to 3.671 million, according to the Depart 
ment of Commerce. Sixty million Americans had jobs 
however, a few more than in January. The percent 
age of civilians out of work—5.8—was highet 

any annual average since 1941, but there were 
jobless workers in January, February and Marcl 
1950—4.5 million, 4.7 million and 4.1 million respective 


\verage weekly earnings were $70.71 in February 
down 21 cents from January because hourly pay 
dropped a penny on the average The average work 
week went up six minutes to 39.5 hours. None of the 
changes Was appreciable Pay rates hovered near 
record highs on both an hourly and a weekly basis 


Work stoppages beginning in January added 250 to 
the 150 strikes already in progress for a total of 400, 
and also added 80,000 strikers for a total of 150,000 
lotal man-days of strike-caused idleness in January 
one million For January, the record was good 

fewer strikes and strikers for that month than i 


previous year since 1950 


\ two-poimt drop in the index in February left 1 
dustrial production at 123 per cent of the 1947-1949 
average, about 10 per cent below the 1953 peak. The 
decline has been moderate but steady since last July 
Some annual averages for comparison: 124 in 1952, 
120 in 1951, 112 in 1950, 97 in 1949, 104 in 1948 


otal personal income in January was at an annual 
ate of $282.5 billion, seasonally adjusted, or $2.1 
billion below the previous month, and $5 billion under 
last July’s peak. Falling labor income was the big 
factor in the drop. At an annual rate of $195.6 billion 

it was down $6.8 billion trom July, 1953 


ial drops in both instalment and noninstalment 
occurred in January, bringing the tot: 
standing down $771 million to $28.125 billion 
mobile paper dropped to $10,084 billion, its 


point since last July. Total consumer credit was still 


higher than at any time except the last three months 


; 1953 
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Comment on 
Current Labor 
Problems 





Judicial Review of NLRB 


Representation Proceedings 


By MORRIS D. FORKOSCH, Professor of Law, Brooklyn Law School 


i R the « 
two types ol 


were unde the Labor 


namely, representation 


2 LABOI 
(1940). the 


‘ 1 ; ‘ rs ‘ 
. ] 
VLRB, 2 Lapor CA 
1] 1940), ar red 1 
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the vote ot 49 to 4&8 

| will work unceasingly to build an ballots were voided by the 
economy that will maintain for him ee ee give Se - rity, on 
[the American worker] a high level ei a, 1] to NI = ¥ po at 
of wages with steady purchasing oe ee ke ee 
power so he and his family can share 

fully in the comfort of American 

living. —Dwight D. Eisenhower 


The certified union 


mands bargaining which, if refused by 


is an unfair labor practice under Section 





8 (a) (5) of the act, and, not requiring at 


authorization election (the amendment 
of one aspect into two _ Ww ach eliminated 

bemg discussed separately \ t ori y concession 

involve: I, additional y | tain » and X 

tification, which resu n a Labor | 

final order in an unfair labor practi 


ceeding; and a. no additional action along 


the lines of the preceding division levelo unlo l g-uniol! 


econd division, however, 1s subdivided into ul ] r these circumstance 


Ii(a), the person’s contentions involve pro nomen h soard’s certification 


cedural or 1 ibstantiy ri . and vn, ns to picket ER, not alo 


Ii(b), tl 


In this aspect ol the question no pi 
is raised, for it has judicially 
mined that this 


gy been 


gress prescribed for judicial revic 
Labor Board’s certification elsewhere having beet 
is shown that, bv this statutory justification 
ultimately permitting judicial linked with the | 
ificatio IVTeSs, : the earlier req 
requires 
with his 
the procedt 


Unions X and \ 


bargaming re presentative I TON : hi not eve 


ol I R and both make a «le mand upo my automat 
latter for recognition; ER, under 

9 (c) (1) (B) of the act, 

election; the Labor Board 

later certifies X; Y disagre 


'See the writer's A Treatise on Labor Lau and contracted with the certified union! There 
(1953), Sec. 223, pp. 595-615, diagramming and fore, apparently, our mythical union, under the 
detailing the procedures and law here dis old act, would be stymied 
cussed Of course t may be argued that, since ar 

On the type of ballot used, the voiding and 8 (b) (4) (C) violation, once a complaint has 
counting and the like, see A Treatise on Labor been issued by the General Counsel, requires 
Law (1953), Sec. 223, pp. 606 and following, note him to request, simultaneously in injunctior 
20, citing NLRB wv. Whitinsville Spinning Ring under Sec. 10 (1) by petitioning a federal court 
Company, 22 LABOR CASES { 67,233, 199 F. (2d) therefor, the union-busting-union device is not 
585 (CA-1, 1952) There 78 votes were cast 39 overcome, for the judicial injunction is ord 
for and 38 against the union, with one ballot narily valid for the duration of the unfair labor 
being voided by the Board. If counted it would practice proceedings While the argument is 
have been cast against the union, so that its weighty it cannot, under the decisions cited 
voiding was decisive of the certification The in this article, prevail over the express mandate 
First Circuit disagreed with the Labor Board's of Congres Of course all injunctions involve 
interpretation equitable principles and the district court could 

‘Under the original Wagner Act, however undoubted'’» take these facts into consideration 
the ‘‘minority’’ union could not be proceeded but, in view of the AFL v. NLRB decision, the 
against, nor could the employer under a refusal union would be referred to Congress 


to bargain under Sec. 8 (5), as he had bargained 
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procedure 


actice based upon the results in the repre 
alli pro eeding 


an 


' 
NVOIVeS 
\ct 
( 


able 


cs 

\ represent 

a he i i ibor practi 

‘ ) ( b or n unambis 
ling ! neuas 

reement 0 view order l Z ! predes 
I bor prac e as author 4 Board to order 

In that event the record Ir ) i ( review of 

proceeding is included in the t ‘ inder the Federa 

vy of he Board being inter 

( ind months before 

( | be held 

broader th t 

is artic 


see ikl 
‘ Howey I 
ony 


) wil onflict with Congres 

‘ ‘ i ife’s rights sor 

emplove t ! A Debate , 

re condemned in . j Leader 
employer infa 


and 
rmitting 

\ s 
ibor 


jee It 
record il 


result 


when 


this 
Bricker's 


The Developing Law 





lait 


spect h” 


aus an illustration, Section &(c) of the 


Hartley Act, the 


section, is not, really, a constitutional right 


so-called “tree 
which is now, in a declaratory section, a re 
flected image of the First Amendment; 
rather, the all-inclusive latter 
the limited former, although this statutory 
grant does not limit the constitutional right 
itself. Or, to take another illustration The 
Fifth Fourteenth Amendments to the 
federal Constitution require that no person 
be deprived of his property without du 
What does this mean? In 
and hearing are the proced 
Due Process 
required to be 


transcends 


and 


process of law 
general, notice 
ural requirements of the 


Clauses, with notice being 


and a hearing required to be 


“adequate,” 
“fair” (or adjectives of similar meaning may 

Sines constitutional 
add to them, 


them. 


be utilized) these are 


requirements, Congress may 


but not take from or restrict 


Let us apply these principles to a fact 
situation, specifically, that presented in Jn 
land Empire District Millis, 9 
Lapor Cases 9 51,211, 325 U. S. 697 (1945) 
There rival unions claimed representative 
status, a CIO affiliate being certified. The 
AFL affiliate sought district court relief, 
contending that an 
granted by Section 9 (c) (1) of the act was 
not held. AFL, not 
was a statutorily mandated hearing denied, 
Fifth Amendment’s 


Clause was 


Council 7 


“appropriate hearing” 


Thus, said the alone 


but, in addition, the 
Due 
actual 
the appropriate 


Process violated Lhe 
character of 


AFL 


employer, sup 


involved the 
The 


with the 


violation 
unit had a 
“master contract” 
contracts relating to 
five plants Phe 
ClO 


adopting 


plemented by local 
local 


Board 


separate 


matters in each of 
first 


plant 


rejected a request for 


one con 
sisting of all employees of a kind, 
regardless of the plant in which they were 
days later the CIO re 
wide 


units, 
certain 


working; three 


quested certification on a company 


basis, excluding certain types of employees; 

* He continued The requirements imposed 
by that guaranty are not technical, nor is any 
particular form of procedure necessary 
‘The demands of due process do not require a 
hearing, at the initial stage or at any particular 
point or at more than one point in an admin 
istrative proceeding so long as the requisite 
hearing is held before the final order becomes 
effective.’ That requirement was fully 
met in this case."’ 

**'We need not determine whether in a situa 
tion where no hearing whatever is afforded prior 
to an election, the failure would be cured by 
allowing one afterward, whether as a matter 
of compliance with the statute or with the 
regulations That situation is not presented 
The proceedings in this case prior to the elec 


230 


on the returi 


order on thi 


contending, among 


conte miplate d 


decision was thereby 


‘ 
| 


the taking of evidence, without hearing 
that an existing contract would ther 


Without 


Be ard ren red its decision 


set aside turther 
ing election was 


ons, rene 


filed object 
propriety in failing 


and moved to 
the certificat 


hear 


upon 
hearing 

and participate 
[was | 

this hearing anner in 
conducted, except timing WW 

tion to the Full opportunity 
afforded petitioners [AFL] to present 
them.’ 


as to its 


election. 


jections and evidence in support of 
Che Board 
had 


Was 


now ruled that an “appropriate 


been the motion to 
denied, the 


this suit was 


hearing” given, 


vacate certification 
instituted 


suit, Mr 


Roberts 


lowed, and 
denying the right to maintain the 


e Rutledge (only Mr. 
dissented) felt that 


Justice 

“no substantial question 

of due process 1s presented.” * ut i 
met, 

Qn this pou 


constitutional guaranty is 
the statutory 
court felt that the 


requirements ¢ 


statute’s “appropriate 


hearing” requirement had not been violated, 
when granted ° 


whether because of the time 
or the manner in which conducted. Chere 
a direct appeal 


federal 


fore, concluded the justice, 


to the judiciary, via a suit in the 


1 
‘ 


for a declaratory 


judgment, could not be permitted 


district court to enjoin or 


matters are worthy of tmmediate 
1947 act 


lwo 
note First, does the present 


(Continued on page 301) 


tion afforded opportunity for hearing. At most 
the hearing was defective, and the opportunity 
given by the postelection hearing was effective 
to cure whatever defects may have existed, if 
any.’ (Inland case, at p. 710, note 13.) 

” At pp. 706 and following, the justice first 
quoted Sec. 9 (c) of the Wagner Act and then 
wrote at length concerning the details of the 
hearing, the notice and the details thereof 
The five paragraphs are excellent as an illus 
tration of the required items entering into these 
matters, and space requirements 
are not set forch at length They may well be 
read in the report, however, with profit. A good 
deal of what follows herein draws from these 
paragraphs or is thereon 


because of 


based 
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Administrative Approaches 


to Craft Severance 


By JOSEPH KRISLOV 


Labor Relations Board's 


National 


| HE 
new policy on craft severance calls for 


a review of its previous rulings on the 
The purpose ot the review is two 


control 


subject.’ 
fold: (1) to indicate the 
exercised by the Board over the structure 
of the labor movement; and (2) to examine 
the logic and wisdom of the various posi 


extent ol 


tions taken by the Board. 


The National Labor 


the with discretionary 
determine the unit suitable to 
employees the right of collective bargaining 
Section 9 (b) provided that the “unit ap 
of collective bar 
unit, crajt 
thereof.” 


Act vested 
powers to 
insure¢ 


Relations 
Board 
most 


propriate for the 
shall be the 
subdivy sion 


purpose 
gaining employer 
unit, plant unit, or 

Conflicting claims for representation were 
presented to the Board by four unions in 
the Globe Machine case2 The CIO Auto 
Workers requested a unit of all the pro 
duction maintenance workers lwo 
AFL unions—the Metal Polishers 
Machinists—requested units of metal polishers 

1 American Potash and Chemical Corporation 


2 CCH LABOR LAW REPORTS (4th Ed ) 
{ 13,194, 107 NLRB No. 290 (1954) 


and 
and the 


Craft Severance 





NLRB POLICY ON CARVING OUT CRAFT 
UNITS GETS A THOROUGH REVIEW IN 
THIS ARTICLE WHICH INCLUDES THE 
RECENT AMERICAN POTASH DECISION 





and pun h operators, respectively 
An AFL federal labor union requested the 
remaining production and maintenance work 
Board 

! 


decide 


pre SS 


permuted the craft em 
they 
wished to be 
vide unit After the 
Board held that it 


act ordan c 


ers Phe 


ployees to whether wanted 


Separate representation of 
included in a_ plant 
“(Globe 


would 


election,” the 


determine the unit in 


Viti the wishes of the cratt employees 


“(lobe election” came 


original 


Opposition to the 
three months after the 
Board Member Edwin S$ 


previously joined with a 


decision 
Smith, who had 
unanimous Board 
objected In 
Member Smith 
establish the 
Per- 


in ordering the election, now 


his dis 


called upon his colleagues to 


opinion, Board 


senting 


“most appropriate bargaining unit.” 


(1937) 


3 NLRB 294 





The author is on the staff of both Western 
Reserve University and Baldwin-Wallace College 





elections, he asserted, “suc 
ceeds in full self-determination 
for the minority but only at the expense of 
the I 
groups, by 


mitting cratt 


providing 


interests ot} i¢ 


disregarding 
The craft 
production 
strength to the 
collective 


entirely 
majority.’ 
with the 
their economic 
unit, fostering 
ing. If 
rately, 
the 
views 


joining 
would add 
industrial 


workers, 
thereby bargain 
the 
the 
employees” is 


bargained sepa 
strength ot 
Smith’s 


crait 
“united 


groups 
economic 
“weakened.” * 
appeal. It 
they 
that 
a stated objective of 


without would 
that 


true 


are not 


appear, however, may conflict 
with the act. It is 
lective bargaining is 
the act, but no mandate 
lish a “structural revolution” for the Ameri 
can labor movement. On the contrary, the 


act specifically calls for a case-by-case deter 


fostering col 


there is to estab 


mination of unit controversies 


The Board did totally 
Member Smith’s When 
sought to extricate themselves from a plant 
wide unit which had been previously estab 
lished, the Board refused to conduct an 
election The decision in that 
American Can (¢ ompany,’ theretore, 
the Globe do« trine, 
from when 
could 


disregard 
un'ts 


not 


views craft 


case, the 
limited 
preventing craft groups 
the industrial union 


p on 
successful 


severing 

bargain 

different 
Leiser 


demonstrate a 
history For two 
reasons, Board Members 
and Smith constitute a 
majority, while Board Chairman J, Warren 
Madden objected. Smith relied on his “most 
appropriate bargaining unit” theory. Leiser 

the Board to “look to 


and em 


entirely 


William M 


ie 


son combined to 


son called upon 


established custom practice as 


' Allis-Chalmers Manufacturing Company, 4 
NLRB 159 (1937) 

‘Harry A. Millis and Emily Clark Brown 
From the Wagner Act to Taft-Hartley (Chicago 
1950), p. 146. 

> 13 NLRB 1252 (1939). 

®* Milton Bradley Company, 
(1939): Bendix Products Company, 15 


965 (1939) 


232 


15 NLRB 938 
NLRB 


nents 


Mad 


bodied in ollectiy bargaining agi 
Por approp! vi According 
den, the effect o | new 


“crystallize the 


decision 
industrial form of 

zation and prevent the craft employees from 
thereafter changing their 
Madden continued to 


tion in later cases involving 


ever mind Chair 


man voice his objec 


issue, 


the same 
views actually go furthes 

‘crystallizing the industrial unit” than do 
those of Smith If “established cu 
practice” are to be the 
industrial unit ones 

perpetuated indefinitely. Both 
Madden dissented sharply from Leiserson’s 
They argued that the Board 
could make a unit determination which dif 


Leiserson’s 
stom and 
deciding criteria, an 
established could be 


Smith and 
propose d test 


fered from a pre-existing contract if the 
facts warranted the action.’ 
\s early as 1938 the AFL 


the adoption of an amendment whic] 


Was 
have made craft elections mandatory.” 
American Can 
1939, served to 


decision in 
the AFL’ 


little evidence to suppor 


Company 
intensity 
here 1s 
AF L’s Board wi 

and prejudiced,” “favored” the ¢ 
More to the point was the AFL’s deve lop 
Madden's 
Board’s liberal inte 


a successful bargaining history 


charge th: 


ment of Chairman dissenting 
opinions iallenging the 
pretation ot 
the AFL argued that 
ship established since the Wagner 
hardly be 


ary to 


a bargaining relation 


Act could 


considered successful. Time was 


necess justify stabilizing an industry 


on an industrial basis 


Asa specihc example 
of this pointed to its 


AFL 


mining. 


position, the 


own experience in coal 


NLRB 1252 
footnote 


Company, 13 
Bradley case cited at 


7 American Can 
1258, 1262 (1939); 
6, at pp. 942, 949 

* AFL, Proceedings, 1938, at p. 345 

» AFL, Proceedings, 1939, at pp. 
especially pp. 151-152 

” Work cited at footnote 4, at pp 
Fortune, October, 1938, at p. 120 

‘AFL, Proceedings, 1946, at p. 131 


148-155 


143-144 
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Not until 1942 did the Board make ex in “certain number and degrees” for seve 


ceptions to the American Can doctrine. For ance. These prerequisites were (a) that the 


our purposes, the period between 1939 and itionin group must be a_ truc alt; 
i i 


1942 was one devoid of craft severance, Be (b) ‘ t had obtained members prior t 


ginning in 1942, the Board was presented the establishment of the industrial unit; (c) 


a series of petitions from pattern makers I 10 consideration had been given to 


10 had resisted efforts of industrial unions varie presentation for the petitioning 
to incorporate them into a broader unit.” g1 ; and (d) that it had protested inclu 
Recognizing that they constituted a “well sion refrained ) participat I 

clearly identifiable and highly 1 ‘ ! applying tft 


l desired Separat ! I 1 ‘ was actually 


thetr I 


d electricians 


f ' 
ember of 1944 and 
| exce 


] 


adoctrine 


pattern make 5. 


‘ 
S polcy 


} 


severed 


roup m 


e Phelt 


prerequi 
Bendiaz iviation Corporation, 39 NLRB 81 ilson-Hurd Manufacturing Company, 68 
1942) Bethlehem Steel Corporation, 39 


(1946) 
30 (1942) Goodyear lircraft Corporation ’ s-Overland Motors, Ince 68 NLRB 15 
5 NLRB 369 (1942) 

Tampa Florida Brewery j 19 ° B 878 (1946) 


7 
(1942) ; it footnote 24, at pp. 878, 882 
Aluminum Company of America, 4: : 3 Hooker Electric ( 


hemical Company 74 
1942 NLRB 618 (1947); York Corporation, 74 NLRB 
Westinghouse Electric, 49 NLRB 44 934 (1947) 
58 NLRB 57 (1944) Twelfth Annual Report of the NLRB, 1947 
Case cited at footnote 16, : : at pp. 19-20 
60 NLRB, No. 141 (1945) Gulf Oil Corporation, 72 NLRB. No. 152 


Case cited at footnote 18, at p. 1455 (1947) I I. DuPont de Nemours, 73 NLRB 
tleventh Annual Report of the NLRB, 1946 1167 (1947) Standard Oi8l of 


New Jersey 
NLRB 1389 (1947) International Harvester 
Vonsanto Chemical Company, 67 NLRB 476 74 NLRB, No. 250 (1947): Turbine Engineering 


(1946) Company, 73 NLRB, No. 28 (1947) 
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The 1942-1947 
for our purposes should not be overlooked 
Clearly, the Board, by its own administra 
tive rules and statutory mandate, 
opened plant-wide units to attacks by craft 
groups. In doing so, the Board definitely 
encouraged severance, and recognized the 
implications of its actions. It justified its 
in these words: “Strict adherence 
bargaining patterns often 

depriving 


importance of the period 


not by 


position 


to prior 
result in 


would 
true craitsmen ot a 
separate representation because they were 
formerly part of a 


unit.”” It was unfortunate that the Board 


represented as larger 
was forced to decide the issue between the 
movements, but it may 
much. As Harry Millis 
and Emily Brown point out, “There was a 
danger in 1947, even before the amend 
ments to the Act, that the breaking up of 
effective plant-wide units would be en 
couraged by the Board policy.” ” 


competing labor 


have yielded too 


The Congress in enacting the Taft-Hartles 
Act rejected the House version of the craft 
severance provision, which would have re 
quired the Board to order separate elections 
on request.” Instead, it the 
definite Senate version ™ which later enabled 
the Board to reject the argument that craft 
‘I here is in 


of the act to 


passed less 


elections were mandatory.” 
ternal evidence in the history 
suggest that elections 
the intentions of Congress.“ In rejecting 
the mandatory craft election thesis, the 
Board definitely restricted and limited sever 
ance in the years Taft-Hartley 
The Board again incurred the wrath of the 
AFL, which began to call for amendments 
cratt elections.® 


mandatory were not 


following 


to msure mandatory 


In still another way, the Board acted to 


limit severance. Prior to the passage of the 


* Report cited at footnote 27, at p. 19 

” Work cited at footnote 4, at p. 147 

*H. R. 3020, as reported, Sec. 9f2, ‘ 
the Board shall direct the Administrator to 
provide for a separate ballot for any craft, 
department . . .* NLRB, Legislative 
History of the Labor-Management Relations 
Act of 1947 (Washington, 1948), at pp. 61-62 

2S. 1126, as reported, Sec. 9b2 in NLRB, 
Legislative History, p. 117 

% National Tube Company, 76 
(1948) 

% Robert A. Taft, 93 Congressional Record 
3952, in NLRB, Legislative History, at p. 1009 
See Discussion in Benjamin tathbun, Jr 
“Taft-Hartley and Craft Unit Bargaining,"’ 
59 Yale Law Journal 1036, 1037 (May, 1950) 

* United States Senate Committee on Labor 
and Public Welfare, Hearings on 8S. 249, Labor 
Relations, 8ist Cong., Ist Sess., 1949, at pp 
1902-1903. See J. Albert Woll, James A. Glenn 
and Herbert S. Thatcher, ‘‘Craft Units Under 


234 


NLRB 1199 


laft-Hartley Act, the Board rarely 


tioned the group's allegation as to its being 


ques 


a “true craft.” It required only a simple 


demonstration of some specialized skill and 
ot the unit proposed with re 
| 


ages, hours, 


homogeneity 
working conditions 
late 1947 and early 


began to make progress 


spect to \ 
and other 
1948, the 
toward defining a craft group, and to deny 

The 
which 
Board 


severance 


benefits. In 


Board 


others in 
and the rigor with 
applied indicate that the 
right of 


that status to some cases 
tests developed 
they were 
wanted to restrict the 


to a degree 
the Board of the craft 
status of a particular skill 
seeking to organize 


umon can 


Recognition by 
is essential to a 


union these workers 


Unless a | 


eventually represent and 


bargain for the men it solicits for member 


ship, it cannot function 
the textile 
exercised by 


; 


The experience ot 
industry illus 
trates the the Board 
in shaping both union structure and mem 

The New  Bedtord 
petitioned to “carve out” a 
a plant-wide unit, but the 


ground 


the loomfixers in 
control 
bership Loomfixers 
union unit of 
loomfixers from 
Board dismissed the petition on the 
that the unit 
factor im this 
the loomfixers to 
appeal to the 
Board’s decision failed, and the 
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The riders in a race do not stop 
short when they reach the goal. 
There is a little finishing canter be- 
fore coming to a standstill. There 
is time to hear the kind voice of 
friends and to say to one's self: 


“The work is done."’ 
—WMr. Justice Oliver Wendell Holmes 
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year since World War Il and equiva- 
lent to one placement for every six 
paid jobs in the Siate. 
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trom th 
lecision is to 1 le craitsmen throughout Some among us seem to accept the 
shibboleth of an unbridgeable gap 
between those who hire and those 
who are employed. We miserably 
fail to challenge the lie that what 
is good for management is neces- 
sarily bad for labor; that for one side 
to profit, the other must be depressed. 
—Dwight D. Eisenhower 
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Primary Strikes and Secondary Boycotts 


By SIDNEY SHERMAN 





CAN A STRIKE AND PICKETING OF A PRIMARY EMPLOYER BE 
A VIOLATION OF THE BAN ON SECONDARY BOYCOTTS? VIEWS 
EXPRESSED HEREIN ARE BASED SOLELY ON THE AUTHOR'S 
INTERPRETATION OF DECISIONS OF THE COURTS AND NLRB 
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the Supreme Court was content to rest its 
decision that the pickets’ appeals were lawful 
on the narrow and somewhat questionable 
ground that they did not call for concerted but 
only for individual action by the customers 
employees 

™On the same day that it decided the Rice 
Milling case, the Supreme Court enforced three 
Board decisions finding violations of 8(b)(4)(A) 
NLRB 1 Denver Building and Construction 
Trades, 19 LABOR CASES % 66,347, 341 U. S. 675 
IBEW v. NLRB, 19 LABOR CASES £ 66,348, 341 
U. S, 694; Local 74 v. NLRB, 19 LABOR CASES 
€ 66,349, 341 U. S. 707. Only in the Denver case 
did the Court discuss the question of the appli 


regard 
strike 
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ices m the course ot their employment, wit! 
an object of preventing the customers from 


transacting business with the milling company 
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United 
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Nevertheless, the court of appe als’ 


finding was set aside by the 
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whether & (b) (4) (A) 


forbids union sponsorship of all strikes and 


ground require 


the basic question 
picketing which involve inducement of em 
ployees to engage in a concerted refusal to 
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unequivocally resolved by the 


nor has question as yet 
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Since the Rice Milling case, the Board 
has persisted in its view that 8 (b) (4) (A) 
was aimed only at a special kind of strike 
action” and 


or picketing termed “secondary 


primary” 


“ 


and ot 
rulings holding 
strikes and picket lines did 


not at so-called action, 


its many since that cas¢ 
that “primary” 
not violate 8 (b) (4) 
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(A), none has so far 


reversed by the courts In fact, two 


have agreed with the 
into & (b) (4) (A) ar 
exemption in primary action.” In 
those other which the Board has 


dismissed complaints against unions unde 


courts of appeals 


Board in reading 
flavor ot 


cases nl 


cability of 8(b)(4)(A) to primary action, observ 
ing at p. 692 that the provision reflected ‘‘the 
dual congressional objectives of preserving the 
right of labor organizations to bring pressure 
to bear on offending employers in primary labor 
disputes and of shielding unoffending employers 
and others from pressures in controversies not 
their own However, as the Court in this, and 
in the other two cases cited, agreed with the 
3oard that the union's action was secondary 
the foregoing, generalization is at best merely 
dictum that Congress did not intend to outlaw 
all strikes and picketing 

* Di Gtorgio Fruit Corporation v. NLRB, 20 
LABOR CASES { 66,391, 191 F. (2d) 642, 649 (CA 
ot >? C 1951), cert. den 342 U. S. 869 (1951) 
Rabouin v. NLRB, 21 LABOR CASES 66,836 
195 F. (2d) 906, 912 (CA-2, 1952) See NLRB 
v. Service Trade Chauffeurs, 20 LABOR CASE: 
* 66.500, 191 F. (2d) 65, 67 (CA-2, 1951) 
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tioned above, 
nullity the 
strued by the 


change 
later conterees 
provision, it occurred to 
“the 


Was too restrictive and might 


them phrase purpose,” men 


provision im it was con 


the courts to mean 


entire 
Board or 
Secondary boycotts 


hor the sole 


“the sole purpose 
conducted 
purpose of with 
between A and B, but 


purpose ot 


are yvenerally not 


mtertering business rela 


tions usually have 


the further, 
wave or other concessions trom the 
Accordingly, to forestall a de 
construction of & (b) (4) (A) 
object” for 
Scvlla 


thus 


lawtul, obtaining 


primary 
employer 
Vitalizing 
the conterees substituted “an 
“the 

they foundered = on 
broadening & (b) (4) (A) to reach second 
inadvertently 


But, in avoiding 


Charybdis In 


purpose 


ary boycotts, the conterees 


converted it into a weapon against union 


court at 
was to point out in the Rice 
What the conterees evidently 
was that any. strike 
though confined to the plant of the 
employer, has as one of its objects, in 
object, the curtailment of 


action generally as the appca 
Villing case 
overlooked 


or picket line, even 


primary 
fact, 


as its immediate 
the emplover’s operations and of his deal 
suppliers, Since 


with customers or 


mgs ’ 
' See footnote 15 
* 93 Congressional Record 3834. So, in com- 
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” 93 Congressional Record 3835 
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Rept. No, 510, 80th Cong., Ist Sess., 43 (also 
S. Rept. No. 105, 80th Cong Ist Sess., 22) 
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98 Congressional Record 6859 

* The Board and the courts have consistent!y 
recognized that this was the purpose of the 
amendment and have given effect to this pur 
For example, NLRB v. Denver Building 
and Construction Trades, cited at footnote 7 
enf'g 82 NLRB 1195 
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I rie matter 
Legally, the relationship between em- soard’s position, saying 
ployer and employee is still that of 
“master and servant'’ in many re- onclusion that the fi ontractor 
spects, although the latter words are and st ntrs igaged on the 
now rarely used in labor law. The onstruction pro d that the con 
labels ‘‘master’’ and ‘‘servant'’ would r had over the sub 
be considered repugnant to both 
management and labor today. An- 
other almost forgotten common law Se ee ae ae 


eliminate the 
ntractor 
the em 


susiness relation 


concept is the old action of trespass ship between independent contractors is too 
per quod servitium amisit, which : din the 1 weretiiien 
would lie against a third person who vithout clear languas doings Phe 
deprived the master of the services d foun ationship between 
of his servant by seducing his al ee or and sub-con 
servant, wife or daughter. I dom u 


rit ss’ and 
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W litle | cour of appeal ground thy h picketin viol d &(b) 
this issue ] up? ourt $)( A), t murt demed the petition, While 


Schenley Distillers Corporation, 78 NLRB NLRB v. Denver Building and Construction 
504, 507, enf'd 17 LABOR CASES ° 65.476, 178 F Trades See IBEW + NLRB and Local 74 1 
(2d) 584 (CA-2, 1949) VLRB (All cited at footnote 7.) 
‘Climax Machinery Company, 86 NLRB 1243 *Irwin-Lyons Lumber Company, 87 NLRB 
1252 But ef. Hawatian Pineapple Company 1 
Samuel Langer, 82 NLRB 1028: Gould and y 22 LABOR CASES °% 67,286, 107 F. Supp 
Preisuer, 82 NLRB 1195: Jra A. Watson Com 805 (DC Ore.. 1952) 
pany, 80 NLRB 533, 538 ’ Douds 1 Vetropolitan Federation of Archit 
See IBEW 1 NLRB, 17 Laspor Cases tects, 14 LABOR CASES § 64,271, 75 F. Supp. 672 
* 65 626, 181 F. (2d) 34, 37 (CA-2, 1950). enf'g (DC N. ¥Y 1948) Accord Vills 1 United 
82 NLRB 1028: Denver Building and Construc Association of JOurneymen 16 LABOR CASES 
tion Trades v. NLRB, 18 LABOR Cases © 65,949 * 65.128, 83 F. Supp. 240 (DC Mo., 1949) 
186 F (2d) 326, 336-337 (CA of D. ¢ 1950) 
rev'g 82 NLRB 1195 
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There are many people deeply and 
genuinely concerned over whether 
reports of layoffs, reduced work 
schedules, and lower business profits 
mean that we are on a slide. That 
we are coming down from an artifici- 
ally high peak of economic activity 
created by war and inflation cannot 
be denied. But | want to tell you as 
emphatically as | can: We are not 
going from boom to bust. 


—James P. Mitchell 
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worth om pany Ine 
footnote 


Ser footnote 39 See ilso 


Denver Bui 


ucthion Trades, 82 NLRB 1195 


lding 


/ 





At the common premises.— Ihe problem 
of differentiating privileged, primary action 
from proscribed, secondary action becomes 
more complex when the challenged activity 
the 


employer with one or more neutral employ 


occurs at premises shared by primary 
ers. This problem has engaged the attention 
of the Board in a not the 
major, part of the cases brought befére it 
under 8(b)(4)(A). 


the Board has approved the challenged a 


substantial, if 


In some of these cases 


tivity as primary action; in others it has been 


condemned as secondary action 


Board has treated as pl 
inducement of 
not to handle 


primary 


Thus, the 
action (1) the 
neutral oil refinery 
dock of the 
neutral was licensed to use,’ 
the 


Har 
employe Cs ola 


its oil ata 


employer which the 
and (2 


plan Ol 


) picket 
ng Of an entrance to 


used emplovees ot 


building 


primary employer 


contractor engaged in 


the 


neutral 


addition to plant. 


However, in the far situa 
the 
general contractor or subcontractor on a con 
the thie 


as SCC ondary 


more Common 


tion, where primary employer is a 


struction job, Board and courts 


have branded action pressures 


exerted through strikes or picketing upon a 


neutral contractor or subcontractor on the 


same job, or upon the neutral project owner, 


to effect a severance of their relations ith 


the primary employe: 


the conflicting results in 


types ot 


The reason for 


these two common 
the 


court Opinions 


premise cases 


language of the 


In all these « 


is not easy to find in 


Board or 
was at used by 


the picketing premises 


neutral in conjunction with the primary em 


ployer, and emplovees of the neutral wer 
subjected to the same pressures not to pet 
thei 


object of interrupting business relations be 


form services for employer, with an 


neutral and the 
primary emplover It is of littl 
say that tn the Oil and Ryan ( 
tion type of the 
neutral “incidental” to 


tween him or = another 
avail to 
mstruc 
the 


union's 


Pure 
Case pressure 
the 


the primary employer, where 


upon 
was 

action against 
the othe: 
Such a test leaves unresolved the 


as in cases it was not incidental.” 


question 


" Pure 
“ Ryan 


Ou Company, cited at footnote 9 
Construction Corporation, cited at 
footnote 9: Deena Artware, Inc., 86 NLRB 732 
735, enf'd by the case cited at footnote 10. See 
Moore Dry Dock Company, cited at footnote 9 
at p. 548 But cf. United Brick and Clay 
Workers v. Deena Artware, Inc., 22 LABOR 
CASES { 67,092, 198 F. (2d) 637 (CA-6, 1952) 
cert. den. 344 U_ S. 897, reh'g den. 344 U. S. 919 
* NLRB v. Denver Building and Construction 
Trades, cited at footnote 7: /BEW 1 VLAB, 
cited at 7; Local 74 v. NLRB, cited at 


footnote 7; 
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United Press Photo 


Unlike the strength and durability of 
granite, its beauty does not come 
naturally. The glossy finish has to 


be put there, by polishing. Here a 
mill workman shines a slab with a 
large 


rotary emery surface. The 
flexible mica bits found in this par- 
ticular specimen impart an attractive 
glitter to the surface, highlighting its 
beauty when polished. 





econ: 


What is 


pressures are 
oft the 


“incidental” a all 
incidental to the 


ir\y 


main «drive 


nat tl 


1 
union agamst the primary cmplove 


Whatever the rat ! foregoing 


decisions condemning 1 ions 


self-help at common premises, the net effect 
thereot wi t cast serious doubt on. the 
legality ¢« ) of the most 
buildin 


It seems fai ( a\ le the vast 


Iniportant 


NOM trades I 


of strikes by ich ons occur at 


} 


struction yobs \ li are thre common 


of the operations of employers other 


the primary employer, and that such st 


cited at foot 
Construction 
Wont 


7: Grauman Company, 
759-76 Osterink 

ootnote 35, at p 

my, 82 NLRB 211: Kimsey 
cited at footnote 35 
NLRB 696: Oil 
ClO, 105 NLRB 


Company, 97 


footnote 
note 35, at pp 
Company, cited at 
gomery Fai 
Vanufacturing 
Roane-Ande 
Workers International I 
Ne 135 Acousti 
NLRB 574, 575 
“See NLRB 1 
cited at footnote 7, for a 
incidental impact 
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229 
Comy 
Company, 
son Company, 82 
mion, 
Enogineering 
Chauffeurs 


Service 


Trade 
discussion of the 


test 


Labor Law Journal 





commonly toll 


ttert nd at the picketing was 
held unlawtul im tl ons bb ci unlawtul because it occurred in the presence 
cited above ot employees § ¢ the neutral customers, 
constituting 1 ch employees 
a Ss, an object 


disrupt deal 
it 


maduc cine 


tween tl customers 


was urged that 


picketing mary because the 


themse i 


part of the “prem 
employer and the 


at the 


stressing 
limited to 
and the 
York City 
lispute he 
any The 
ized to 
t stand 
ind pom*#l 
nterested 


sccne 
ot thre 
means ot 


company 


ving situs” 


ubsequent 

means ot 

. I ( t 1 l ra ) l the Board 

Roving Situs in Transportation 1 r tl juld tolerate such 
The Board first dealt —- 


roblem 


limited to 
i located 


cmises 


ting the pri 
its normal 


learly that 
employer 
place ’ 


c disput« 


pring iple 
vicinity 1 app i ) Dock case,” 
+} ' } } ' 


‘ 


hei | 0 l cling by 
stomers’ premises The a s n’s m eutral shipyard 


*® See Woll, Glenn and Thatcher Secondary 


, fefriderated Service, Ine 87 NLRB 
Boycott Provisions Clarified Labor Lau o02 


Journal, December, 1952, p. 677 
“ See Local 74 1 VLRB, cited at footnote 
See NLRB v. Denver Building and Construc 
tion Trades and IBEW 1 VLRB, both 


footnote 7 


Dry Dock Company, cited at foot 


cited at 
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which ship belonging to 
the primary employer The picket 
indicated that the disput with the 
shipowner While the picketing not 
alongside the ship, itself, but at the entrance 
to the yard, this because the yard 
owner had refused to admit the pickets 
inside the vard. Under these circumstances, 
the Board found that the 
“reasonably close” to the primary situs—the 
the forth 


were deemed to 


Was repalring a 


Siggns 
Was 


Was 


Was 


picketing was 


ship—and as all other tests set 


above have been satisfied, 


the complaint was dismissed 


s| he Moore Dry Dock formula Was ap 


proved by a court of appeals in remanding 


Board with instruc 
tions to finding in that case 
of a violation of 8 (b) (4) (A) and (B) in 
the light of the subsequently announced 
Moore Dry Dock criteria.” 

All these 
picketed vehicle is the “situs of the dispute” 

that is, that the dispute terms 
of employment of persons 
Thus, Moore Dry 
not to apply to picketing of 
neutral premises i 
over the terms of employment of plant em 
held un 


| 
| that 


a different case to the 


reconsider its 


criteria that the 


presuppose 
is over the 
operating the 
Dock was hele 
trucks at 


vehicle 
furtherance of a dispute 


and such picketing was 
lawful.” The 
it would not apply 


employer 


ployees, 
Board has also indicat 
Voore Dry Dock 
had a regular 


where 
the primary place 
of business at which the union could effec 


tively advertise its grievance.” 


As to the 


proximity ot 


requirement of geographical 
the picketing to the 
situs, while, as already shown, this 
rigidly adhered to in Moore Dry Dock 


because of special circumstances, the 


roving 
Was 
not 
itseli 
Board has condemned truck picketing which 
truck to other areas 
Likewise, the 
limited 


extended beyond the 
at the neutral 
requirement that 


to the sojourn of the 


premises.” 
the picketing be 


roving situs 


mm time 
Trade Chauffeurs, cited at 
The court there character 
ized the Moore Dry Dock rule as a sound 
interpretation of the Act Accord NLRB 1 
Service Trade Chauffeurs, 22 LABOR CASES 
{ 67,230, 199 F. (2d) T9 (CA-2, 1952) See 
Elliott v. Amalgamated Meat Cutters, cited at 
footnote 35 

| Western, Inc., cited at footnote 33, at p. 358 
See Kanawha Coal Operators, 94 NLRB 1731 
1733, note 6, enf'd 22 LABOR CASES ° 67,078 
198 F. (2d) 391 (CA-4, 1952), cert. den. 344 
U.S. 876 

% See case cited at footnote 48, at p. 506; 
Richfield Oil Corporation, 9% NLRB 1191, note 
4: Washington Coca-Cola Bottling Works, 107 
NLRB. No. 104. Cf. Hoosier Petroleum Com 
pany, Inc., 106 NLRB, No. 111, discussed below. 

" Service Trade Chauffeurs, 97 NLRB 123, at 
p. 125, enf'd by the second case cited at foot- 
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"NLRB wv. Service 
footnote 8, at p. 68 


at the neutral has been strictly 
enforced by the Board, with court approval, 
trucking cases,” as the require 
ment that the picket signs identify the dis 


pute as one with the primary employer 


premises 


in the has 


the Board 
(A), without, 
Dry Dock.” 


conducted 


roving situs Cases, 
(4) 
Voore 


was 


In two 
found violations of 8 (b) 
however, adverting to 
cases, the picketing 
by one the 
whose employees were represented by anothet 
Appeals by the /atter 
to unload the picketed ship, 
the picketed } 


In those 


union at premises of a_ neutral 


union. union to its 
members not 
truck, in 
While it 
respondent union’s action 
all the Moore Dry Dock 
not that as the 
clearly 


in the one case, or 


the other case, were condemned 
appears that the 
might not have met 
Board did 


dle Cision, 


assign 
nor did it 
relied It 
decisions, however, that 


tests, the 
reason tor its 


indicate on what else it may be 


inferred from these 
Voore Dry Dock applies only to action by 
representing the primary employees 
appeals to neutral em 


unions 


and not to auxiliary 


ployee s by other unt 1s 


Roving Situs in Construction 
hie applied the Moore Dry 


Dock dispensation picl 


Board having 
to common 
field, the 


concession to 


premise 
transportation Stage 
making a like 
trades unions As we 
Schult 


condemning 


eting im. the 
Was set lor 
the building 
before the 


have 
Board 


resort by 


seen, decision, thie 


and the courts, im 
the common 
situation the building in 


dustry, had neglected to advise 


unions to self-help um premise 


characteristic of 


those unions 


of the conditions, if any, under which such 


action might be permitted. However, about 


atte VWoore Dry Dock, thie 
Richfield Oil case,” where 


eight) months 


Board decided the 


employer Was a contractor 


the primary 
to install equipment on the 


W hile 


engaged prem 


ises Of an oil company holding that 
90 NLRB 401 
decided in the 
and Moore Dry 
with approval in 


note 50. Sterling Beverages, Inc., 
4093 The Sterling case was 
interval between the Schultz 
Dock cases but was cited 
the latter case 

“ Sterling Beverages, Inc cited at footnote 
53: Service Trade Chauffeurs, 85 NLRB 1037 
at p. 1039, enf'd on this point by the case cited 
at footnote 8 Trade Chauffeurs, case 
cited at footnotes 53 and 50; Kanawha Coal 
Operators, cited at footnote 51 

*% Service Trade Chauffeurs cases cited at 
notes 7 and 50 

* Hammermill 
No. 192; Roy Stone 
NLRB, No. 137 

" Richfield Oil 


note 52 


Service 


foot- 


Company, 100 NLRB 
Corporation, 100 


Paper 
Transfer 
foot 


Corporation, cited at 
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« 1 al ’ re utral Phe iin 

| pledge that | will support and m aul ot 3 ognition strike against the 
strengthen, not weaken, the laws that primary employer, gaged im picketing 
protect the American worker. | will activity a 
defend him against any action to 


destroy his union or his rights. 


the filling 


] } 
me tail o disclose 


t 
d t 


agaist the primary empl 
found it unlawtul, savu 
—Dwight D. Eisenhower ‘Ti Teiad Eun fe 


picketing is pr tected because Flo 





, tained a regular place of business on 
the union’s picketing of the approacl 


4 i] ~ q>\ 
the neutral remises violated the act. the Pete S premise Hi wever, as im 
<yeener : hak he caties of a labor dispute which has an ambulator 
oard 10 ‘ » rest its decision o 
+] | ket lid tn ‘ § I I resent in the Voore lr 
LIi¢ IcKeCcTINY adi tl 1e¢ 
Dock tests in thi | 


to disc] 


here, the primary 

place ol busine ss 
her employer, the 
dispute I ; 


a union to picket at 


ot se » 4 “ . 
only with the prima 9 employer pts, Mg Pennie RT gps , 
While the ard’s General oul i 4 secondary emp 
indicated his agreement with this new picketing in a contro me a 
proach the construction ~ mm ti not directly invol\ . iot be absolute 
int case alter Rich fi aU the ap It scctis ne unreas¢ nable to require 
cability of Moore Dry Dock was not litigate: such a situation that the picketing cl 
parties nor considered by the Board Aiaclnne tei dispute is with the 
lat Case pth Board found unlawful th mary employe Plan ly, such a require 
picketing of a neutral oil refinery in al ment does not curtail the len slaiuh tm 
of a strike against neutral contractors at publicize its dispute 1 the primary em 
the refinery, stemming from a primary dis ployer, while at the same time it 
pute between the = striking union and a unnecessat , with the 
maintenance contractor at the refinery \ 
though it did not analyze the case in tern 
of the Moore Dry Dock tests. the Board did 
advert to the fact that legends on the pr ket 
sig were directed against thie neutral, 
which, under Moore Dry Dock ould render 


the picketing unlawful 


re presages aban 
distinctions heretotore 
COMMMON-premise 
cases betw Ving is and fixed situs 
picketing is 1 approach has thre ad 
: - altage= of oncretenes and uniormiuty 
However, any doubt « op 8 oar Lhe legality oO secondary picketing no 
adherence to Moore Dry M Ve ispelled ong on such apparently arbi 
mily a few months later UUs . ary , or Z ti madustry involved or 
leum,” the Boi ot only reatti state t vermanence of the neutral’s attachment 
Dry Dock, but radically varged it ! picketed premises Such considera 

It had been limited 1 ‘ a \“ hi ( on ave been displaced by tests 
cases W pr erear np lo vact of the picketing on the neutral 

vith a 

to what 
premises oceu lawful: 
evel in - VOST / l as 1 

p aol = fj — ‘ Wile extent they 
Dry Dock ; Pe per pe rh : ve lu compliance 
ah , ' ode of ir picketing 


at premises 


Harm to Neutrals v. Value to Unions 


foregoing de 1 


USINCSS 


Board aiso observed (at p. 1193) thi 
here unlike Moore. Dry Dock no effort was 
made by the n to arrange for picketing 
inside the oil field ilongside the contractor s . rh rnational Tf 
operations, the picketing interfered with other it footnote 
work on the neutr premises, and the contrac Hloostver roleum Company 

) 


tor had a regular place of business that could footnote 52 


be. and was, picketed 
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approach, although not clearly articulated, 
has been in large measure onc 
the harm inflicted thereby on neutrals against 
the importance of such action to the union 
with the primary employer 


where the Board has found 


of balancing 


in its contest 
In those cases 
the challenged 
Soard might 
injury to. the 
value to the union of the 
Where, on the other 
it was apparent that 
by the union would render it 
potent vis a vis the primary employer, the 
find the strike or 


secondary, the 
that the 
out 


action to be 


well have thought 


interests of neutrals 
chal 
hand, 


action 


weighed the 
lenged action 
to outlaw such 


virtually im 


Board has tended to 


picketing to be primary 


If this analysis is correct, the terms “pri 


“secondary action” which 


mary action” and 
the Board 


SIONS, 


has used as deci 


props tor tts 
but 
judgments as to 
the 

Thus, where 


not rigid concepts represent 
extent ad hoc 


importance ot 


are 
to a great 
the relative 
imterests at stake in each case 
A operates a plant on premises 


competing 


employer 
occupied only by 
and a union, because of 
labor policies, calls his employees out on 
strike and they picket his plant, it is an 
axiom of labor relations, and a premise 
national labor relations policy, that 


him and his emplovees, 


a dispute over his 


basic 


of our 


to proscribe either the strike or the picket 


would destroy the efficacy of the union 
bettering the condition of 
A’s employees. At the same time, any harm 
suffered, as a result of the strike, by B, 
a customer or supplier of A, vary 
with the extent to which A’s normal opera 
were curtailed by the and the 
the dependence of B 
Conceivably, such harm might be 
B's supplier or the 
tor B’s However, 


ng 
as an agency tor 


would 


tions strike, 


degree of 
upon A 
serious if A 


economic 


sole 
output 
is highly 


were 
sole customer 
since such total dependence 
jectural, the balance of the 
seem to favor the union 
And, in such a situation, as already shown, 
the Board fact, consistently held 
that the and 
therefore 


con 
equities would 


rather than B 


has, in 


action was prilhary 


union's 
lawful 


On the other hand, where the umon in 
the foregoing example has not only strucl 
the offending employer, A, but 
gone to the premises of B, 
whom it has no dispute over the treatment 
of his employees, and induced them 
to strike or not to perform particular sery 
ices in his plant, the Board has held that 


has alse 


separate wit! 


has 


® Duplex Printing Press Company v. Deering, 


264 U.S. 443 (1921) 
*® Bedford Cut Stone 
Stone Cutters’ Association, 274 t 


Journeymen 
S. 37 (1927) 


Company v 
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action with regard to B 


therefore 


the union’s 
unlawtul Here, 
not 


secondary and 
the 
a peripheral effect on B, as in the 


union’s conduct does have mere 


previou 
strikes at the very heart 


substantial 


example, but 
his Operations, and damage 
him is likely 
supposed \s ror thie 
fight to B’s plant 
exert pressure on A 


more than im the first cas 


union, to forbid it 
to carry its would still 


leave it free to direct 
he 
trom 
at their place of work 


thought to be more 


additional leverage which it might gait 


conscripting B's employees en masse 
reasonably bi 
than offset by the 
harm that would thereby be in 
B, an third 
in fact, held that picketing 


might 


probable 
flicted on 
Board has, 


mnocent party 


Separate 


} premnises is secondat 


a neutral’s 
action and therefore proscribed. This result 
vould dictated, in 


by a history In 


seem to be any Case 


reading of legislative 


inveighing against “secondary bovcotts,” 
the proponents of 8 (b) (4) (A) must hav: 
that that 


any 


embraced at the 
neutral em 
ployer Phis 
was the classical, judicial conception of the 
secondary boycott, condemned in the Duplex ' 
and Bedford™ case s, both of which 
luded to in the debates on the bill.” 


considered term 


very least action against a 


at his own place of business 


were 


In the situs cases, this balancing 
ot-interests technique is more 
nizable Phe Board has there emphasized 
the relative ineffectiveness of picketing con 


fined to the base of operations of a primary 


roving 


readily recos 


nonstriking employees spend 
then 
and 


whose 
most or all of 
to distant 


employe Lf 


working time on 


points, who has few, if 


contacts with customers or others at 


headquarters. If the union's pickets may 


follow the employees to their destina 


not 
tion and picket them there, but must remair 
isolated 


ousting 


at the emplover’s premises, the 


union, iS merely with windmills 


\t such 


to bring 


remote premises, it will not be abl 


to bear all the pressures normally 


incident to the picketing of a primary em 


ployer Howeve r, to enable the union to 
this handicap, it is not necessary 
picket 
employers indiscriminately or to direct pub 
them It 
union’s pickets to operate only 
can have the 


to their 


OVCTCOTINE 


to give it a license to secondary 


lic opinion against suffices to 


permit the 


when and where they maxi 


mum effect—in proximity nonstrik 


ing fellow employees while they are actually 
and to publicize 


on the secondary premises 


4197 See also 93 


1198-4199 


Congressional Record 
3838 


#93 
Convressional Record 
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isiderations which prompted 


vermit a limited exposure 


situs” picketing 


lated from employee 


ind | i public t! vould be 


; | | 
utile ( ré the « 


ase 18 essential 


identical wit] | “roving situs” situation 
Furthermore, wl the primary em 
las no place business except at t! 
mon situs, if | nay not be picketed 
i may n I picketed anyw 
| th 
permit pr keting 
only to tl 


recen 


itself may 
the roving 


d mterterence 
eutral employers on those premises 


likely 


the Supreme Cou 


Vi i Cust abo ( 


corn 


[The End] 


PLUNGING 


held of taxation, probably 
threat to market 
di ! | titiati 
vidua mititiative 
abor-management 
sectors ot the 
1 
prices also 
readjustment 
short-lived as 
expect it to 
and costs may 


h business 


> Di Giorgio Fruit Corporation t VLEB, cited * Joliet Contractors Association 
at footnote & VLRB wv. Service Trade Chau cited at footnote 11 


fours, cited at footnote 8 NLRB wv. Service Trade Chaufleurs 


VLRB 


cited at 
footnote 8&8 
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Time Study and the NLRA 


COLLECTIVE BARGAINING OF PRODUCTION STANDARDS AND 
WORK LOADS IS ONE OF THE SEVERAL TIME-STUDY ISSUES 


DISCUSSED BY THE AUTHOR 


IN THIS 


INTERESTING STUDY 





Relations Board is 


study and 


foes National Labor 
concerned with incen 


time 
tive wage disputes only (1) when labor or 
Management refuses to bargain collectively 
over matters in accordance with Sec 
tions & (a) (5) and & (b) (3) of the 
amended National Labor Relations Act and 
(2) when the dispute involves the 
izational privileges of time-study employees, 


such 


organ 


or the appropriateness of bargaining units 
part of such em 
within the meaning of Sections 
2 (3), 2 (11), 2 (12) and 9 (b) (1) of the 
amended act. The rulings of the NLRB on 
the various aspects of these two problems 


composed wholly or in 


ployees, 


and the Board’s reasoning behind its gen 


eral policies relating to these points of dis 

pute, are summarized below 
One of the hotly 

between labor and management, particularly 


most contested issues 


in the textile industry, is the negotiability 
or bargainability ot 
and The 
had occasion to rule on 
on March 2, 1940, in the 
Mills case,. in which the 
guilty of 
its policies in 


standards 


Board 


production 
first time the 
this question was 
Woodside Cotton 


Was 


work loads 


company 
to bargain be 
from 


refusal 
withdrawing 


adjudged 
cause ot 
the sphere of collective bargaining a num 
ber of matters “ordinarily considered propet 
including the “de 


assignments 


subjects for bargaining,” 
termination of work standards, 


and loads,” without the consultation or con 


121 NLRB 42 (1940) 

? Otis Elevator Company, 102 NLRB, No. 7. 
(1953) See also Betty Brooks Company, % 
NLRB. No. 169 (1952): and Hughes Tool Com- 
pany, 100 NLRB, No. 39 (1952) 

Cf. Mason & Hughes, Inc., 8 NLRB 848 
(1949); Top Mode Manufacturing Company, 97 
NLRB. No. 197 (1952): Sue-Ann Manufacturing 
Company, 98 NLRB, No. 139 (1952); City Pack- 
ing Company, 98 NLRB, No. 203 (1952): and 
Fast Texas Steel Castings Company, 99 NLRB 
No. 162 (1952) 

‘Aspects of an incentive wage program in- 
clude not only the setting of production output 
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Board 
labe yr organ 
study 
throug! 


sent of the union. This ruling of the 
established the 


participate in 


legal right of 


izations to time and 


other rate-setting m« thods, either 
actual participation on an equal basis witl 
management in the initial determination of 


production standards or in the grievances 
negotiations of changes in established pro 


duction standards 


W here the 


method of collective 


latter 


control 


union relies on the 


bargaining 


over production standards, the rights of the 


union to review original time-study data 


and to conduct its own time studies “i 


order intelligently to merits” 


appraise the 


of employee grievances has also been clearly 


established by the Board 


The general appropriateness of the incen 


tive method of wage payment as a subject 


for collective bargaining has also been con 
firmed by the Board in a number of cases 
In general, an employer may neither initiate 
plan, nor 


plan, 


nor abolish an incentive wage 
established 


union and receiving 


make anv changes im an 


without consulting the 
its consent. Phe Board’s prohibition 
unilateral changes in an incentive wage plat 


over the objections of the union applies to 


changes in production standards as well as 


to changes in other aspects of the incentive 


program which affect more directly the 


earnings opportunity of the workers.* 
particu 
incentive 


or time standards, but also pecuniary 
(among others) the 

guaranteed minimum earnings 
the minimum period for computing premium 
and guaranteed minimum earnings, the in 
centive increment or differential, allowances for 
reduction in output beyond control of the work 
ers guarantees against ‘‘rate cutting.’ and 
protection of the earnings of experienced work 
ers under group incentives when new employees 
are introduced into a working group. There is 
no phase of time study and/or wage incentives 
which does not fall within the scope of collective 
the Board 


lars such as 
premium rate 


bargaining as decreed by 
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Until 1946, the National | 


Board 


Alor AC iti 
personnel exercisi 
thle judgment and discretion in 


rmance otf them tunctions§ either 


Managerial employees or eno 


closely 

if , 
rganizational privile 

National Labor Relations Act 
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However, the amended version of the 
NLRA has required the Board to give 
sideration to several new provisions of the 
law the 
time-study personnel and the appropriate 


con 


bearing on “employee” status of 
ness of bargaining units composed wholly 
or partially of time-study employees. Thess 
relate to the exclusion 
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and the special treatment accorded “profes 


provisions express 
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Since 1949, when the United Auto- 
mobile Workers (CIO) signed a pen- 
sion agreement with the Ford Motor 
Co., the union has negotiated more 
than 200 distinct pension plans— 
a larger number than that in which 
any other union has been involved. 

—Monthly Labor Review 
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Union Procedures 


for Settling Jurisdictional Disputes 


NOT ONLY UNIONS, BUT EMPLOYERS AND CONSUMERS AS WELL 
ARE OFTEN AFFECTED BY JURISDICTIONAL WARFARE TACTICS 





The substance of this article was 
initially presented by the author to 
the Labor Law Round Table during 
the annual meeting of the Association 
of American Law Schools in Decem- 
ber, 1953, at Chicago, Illinois. 
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within the framework of the theory jurisdic 
tion is regarded as a property right, and 
that the union charter defining its juris 
diction serves as a kind of title of ownership 
As John Dunlop has pointed out, the notion 
that jurisdiction is property is emphasized 
the AFL constitution Article IX, Sec 
11), which refers to any encroachment 
on a union’s jurisdiction as a “trespass.” * 
Now the notion that jurisdiction is prop 
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into unions 


jurisdictional 


the problem of getting them 
overshadowed questions of 
claims by the various CIO affiliates. 


In recent however, the pool of 
organizable workers has shrunk consider 
ably, and at the same time the CIO unions 
have matured and have developed ideologies 
and institutional goals of their own. While 
the incidence and form of their jurisdic- 
tional disputes differ from those of the 
AFL, such disputes are nevertheless a 
significant factor in CIO internal affairs 


years, 


Let us now consider briefly the means 
employed by the two labor federations to 
settle their jurisdictional disputes internally, 
and the extent to which those methods 
meet the tests of democratic procedure 


Representation Disputes 


At the 
possibility of 
satisfactory definition of 
cedure.” I can think of no better 
stone in representation cases, however, than 
Section 7 of the National Labor Relations 
Act, which that workers “shall 
have the right to self-organization, to form, 
join, labor organizations, [and] 
to bargain collectively through representa 
tives of their own choosing.” Applying 
that test, we must concede that the classical 
theory of jurisdiction endorsed by the AFI 


admit the im 
formulating a_ thoroughtly 
“democratic pro 
touch 


outset one must 


declares 


or assist 


is undemocratic; for, as mentioned earlier 
that theory simply ignores the wishes ot 
the workers insofar as they conflict with 
the “rights” of the union which ’ the 
work, 


“ ’ 
OWNS 


We are speaking, however, of procedures 
rather than theories, and in practice there is 
a great gap between the two, especially 
when the jurisdictional dispute involves the 


representation of employees rather than the 
types 


to exclusive control of certain 
Such representation disputes be 


been 


claim 
of work 
tween AFL. affiliates have historically 
determined on a de facto rather than a de 
jure basis; and under the NLRA, of course, 
these two have tended to merge, 
since the union which has the allegiance of 
the workers will normally win the repre 

sentation election. 


Now 
matic 
dispute is 
upon one’s point of view. 
under the terms of its 
jurisdiction over the work 
Union B, in spite of this fact, organizes the 


bases 


this purely prag- 
determination in a_ representation 
democratic obviously depends 
If Union A has, 
charter, exclusive 
involved, and 


whether or not 
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employees performing that work, it may be 
argued that Union B is undemocratically 
flouting the constitution of the AFL by 
“trespassing” on the “property” of a co 
affiliate. On the other hand, assuming that 
Union B is treely chosen by the workers in 
question as their bargaining representative, 
it may be that this is an 
example of democracy at work. 


argued in reply 


There is, however, a deceptive oversimpli 
fication in this latter view. Union B is, 
after all, not likely to be “freely chosen by 
the workers” in an election if it has not 
previously put in a good deal of hard work 


on an organizing campaign. A question at 


once arises, therefore, as to the propriety ot 
its undertaking such a campaign in the first 


place 
What I am 


strictions ought to be 
right of unions to compete for allegian 


suggesting is that some re 


imposed upon thie 


workers and corresponding 


of workers to an 
representatives In the 
more likely to 
industrial 


upon the 
unlimited choice of 


galning absence 


limitation we are much 


any 
have anarchy than democracy tin 


relations 


One encounters relatively little opposition 
to this notion when the limitations are im 
posed by statute or by administrative action 
The Taft-Hartley Act, for example, estab 
lishes qualifying requirements for unions 
appear on an ballot 
instances actually pre 


wishing to election 


which have in 
vented the certification of the union favored 
workers concerned; 


some 


by a majority of the 
and an NLRB determination of the 
of the bargaining unit frequently has the 
practical effect of eliminating more 
unions from effective participation in the 
election Why, then, is it 
for the AFL to adhere to a concept of juris 
that deprives any given group of 
workers of the opportunity to vote for or 
against more than one union in a representa 


S¢ ope 
one or 
undemocratic 


diction 


tion election ? 


Whatever 
is obvious ‘hat the 


may be in this 


AFL 


coaffiliates 


merit there 


point, it has not 


preventing 
other in 


successful in 
competing with 
elections \ 


been 


from each repre 


sentation strong case can be 
made, however, for the desirability of a pro 


cedure by which the claims of potential 


union competitors are determined by the 
either an 


Under 


a procedure the workers would, it is 


parent federation in advance of 


organizing campaign or an election 
such 
variety of choice, unless 


true, be denied a 


an independent union or one affiliated with 
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lack of democracy, that is open to criticism. 
Power within the labor movement is almost 
always a function of size; and it may be 
argued that in responding so sensitively to 
power shifts the federation is in fact acting 
democratically by promptly modifying its 
actions in response to the will of the majority 


The validity of this 
entirely upon the weight accorded the prin- 
ciple of craft autonomy, Obviously, if the 
will of the majority is to govern, that prin- 
The problem 


argument depends 


ciple goes out the window 


is more apparent than real, however, be 


long avo accepted the 


cause the federation 
necessity of honoring that principle more 1 
the breach than in the 
Craft autonomy 1s 


nurtured 


observance in order 
a useful fi 
skillfully in 


appropriate 


to survive 
tion, carefully 
voked by the 


cases; but strict and consistent adherence to 


and 
tederation in 


the principle is clearly out of the question 


A much 
fairness of the 
dling work-assignment disputes between its 
that it fails to 
wishes or claims of the employer, 


more serious objection to the 


federation’s manner of han 
affiliates is consider the 
who has 
a vital interest in such disputes. It is all 
very well for the AFL to decide that Union 
A rather than Union B has jurisdiction over 
certain types of work, but the employer 
may have what seem to him to be good and 
sufficient reasons why the members of Un 


ion B should be assigned the work 


Stated in those terms, the objection ap 
pears to be unanswerable. Indeed, its merit 
is tacitly recognized by those unions which 
have, together with employers in the build 
ing and construction industry, established 
the National Joint Board for the Settlement 
of Jurisdictional Disputes in the Building 
Trades. To this union and em- 
ployer representatives are referred probably 
the most complex of all work-assignment 
disputes, and these are with the 
help, if necessary, of the impartial chairman 


of the joint board 


group of 


resolved 


It seems a little unrealistic, however, to 
expect the dispute settlement 
within the AFL to provide for 4 hearing of 
the claims of interested employers. Cer 
tainly this will be true so long as employers 
unilaterally make job assignments that not 
only go contrary to long-established union 
jurisdictional settlements but also depart 
from industry practice. Moreover, while 
the Joint Board for the Settlement of Juris 
dictional Disputes in the Building Trades 


procedures 


represents a distinct contribution to indus- 


* See statement of Archibald Cox in Hearings 
Before Senate Committee on Labor and Public 
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trial stability in that industry, there is no 
indication that employers in other industries 
with 
agencies 


willing to 
similar 
that 
for handling 
are not 
final 


are anxious or cooperate 
establishing 
noted 
NLRA 
which 
resulted in 


unions in 
Finally, it 
procedures under the 
disputes, 


should be even the 
work-assignment 
discussed here, have not 
and binding jurisdictional awards based upon 


an evaluation of all conflicting claims 


Democratic Attitude 


lf the 


Fests the 


foregoing analysis is correct, it 
for a substantial adjust 


pro 
jurisdictional 


SUL need 
ment in prevailing attitudes regarding 
cedures for the handling of 


disputes It would seem that the unions 
have not done poor a job as is 
frequently supposed. While it 1s true that 
\FL efforts to provide lasting solutions for 
yvork-assignment disputes between its afhh 
brilliant 


failures cannot 


quite SO 


ates have not been crowned with 


success, the reasons tor its 


be attributed to its proc 
structure 


dures so much as 
and to the 
Certainly, 


its organizational 
nature of jurisdictional disputes 
the methods it 


deal with 


has customarily employed to 


such disputes are democrati 


enough; indeed, one suspects that critics of 
these procedures wish they were more au 


thoritarian 


With respect to representation questions, 
both the AFL and the CIO have been able, 
if not always willing, to solve disputes 
this nature through NLRB election proce 
dures To the that the AFI 
utilized these procedures, it has abandoned 
that jurisdiction 
work is property that a 


which possesses the jurisdiction also has the 


extent has 


the tundamental concept 


ove! and union 


exclusive right to organize the workers ort 
not organize them, as it sees fit The CIO, 
of its different or 
has adopted a con 


however, largely becauss 


ganizational structure, 
cept of jurisdiction which 
naturally to the philosophy ot the NILRA 
Moreover, the CIO has developed a thor 
internal procedure for 


conforms more 


oughly democratic 
settling representation disputes between its 
members which provides an admirable comple 
ment to the NLRB election machinery. 


There is considerable merit in the argu 


ment that no solution of work-assignment 
into account 


which fails to take 


of both employers and unions 


disputes 
the wishes 
can properly be called democratic. It is a 

(Continued on page 289) 
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Picketing in New York State 
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PREDICTING AN EVENTUAL BAN ON NEARLY ALL PICKETING, 
THIS ARTICLE IS BASED ON A JANUARY 13 ADDRESS TO THE 
SECTION ON LABOR LAW, POST-ADMISSION LEGAL EDUCATION 
COMMITTEE, BAR ASSOCIATION OF THE CITY OF NEW YORK 





the case ol 


jf ew present generation ot New York Wi n I ‘ 
lawyers and 1 can Steel | I v. Tri-City Trad 
l Supreme 


businessmen and adult 
*} 


izens general has been so exposed to 
a succession Of pi ket lines and strike _ both 
threatened and actual, that we have all 
become accustomed to accepting this as a 
oncomitant of our economic structure, part 
the warp and woot of our economic sys 


em from time immemorial 


The fact 1 however, : at ommon 


law all form 1 picketing \ garded 
the ad 
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abhort t to good morals and again dentally, was ssedq aurin 
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avnet! Act) of 193 


vere das unlawtul conspiracies And 
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mere administration of union membership 
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was punished by Seven vears seryi vyenesti 
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in the penal colonies vhen 
It 1896 the Massachusetts Supreme labor market was overwhelmingly - 
Judicial Court, in the famous case of Veg management ! vere simply mor 
ahn v. Gunther, enjoined peaceful picketing men thi ; and, theretor 
as illegal, with Justice Oliver Wendell Ul ' t labor, tl : anagement 
Holmes entering a vigorous dissent. It was vas Im a pr ion advantage of the 
not until the early 1900's, about 50 vears irrent ; ly ol individual 
ago, that the courts of New York permitted States emul ! I overnment and 
lopted stat 
employees to picket an employer in a labor SCopred sre 
strike As late as 1909, the prevailing state the New Yor . ’ 
1 for 


these acts stress nec 
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that expressed in the California 
Pierce v. Stcblemen’s Union? to the 


that all labor picketing was illegal 


employees against management 


lhe imbalance in the labor market con 
tinued through 1940, and so did the solic 
federal law was forcibly expressed tude of legislatu and courts, both state 
ase of Atchison Railway v. Gee? in and federal. for velfas f employes 
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such thing as peaceful picketing any iobs available for 


vulgarity, protection of the employee vanished, 


ore than there can be chaste { 


or peaceful mobbing, or lawful lynching we were now in a seller’s market 
and picketing wag held illegal as labor was concerned, rather tha 
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courts have 

that 
returns 
the 


yet it was 


elec 
the 
was quite negli 
that the 
up advantages 
and in 1947, 
passed, 
the 
unions were three timies as powerful 


their decisions tollow the 


The 


early 


voting power of 
1930's 


then 


tion 
unions in 
and courts 
the 


! 
he yond 


vible, 


and legislatures piled 


hopes 
pre , 


wildest 
Hartley 
labor's 


then 
the Daft 


modifying some of 


when law was 
privileges, 
labor 
15 vears earlier, and they 


as they had been 


had 


Was 


and influential, and vet it 
thre 


the near 


rich 
that 
trom 


waxed 
then 
trench 


started to re 
blanche 
they had previously afforded to labor unions 
It would that the well as 
the were acutely the 
change in the economic situation, and pet 


courts 

carte which 
seem courts, as 
legislatures, aware of 
haps it is to their credit and a commentary 
on the innate good sense of the American 
people that despite the f 
power in_ the unions, 
definite but critical re-examination of labor’s 


aggrandizement of 


labor there was a 


most potent weapon, picketing 
Perhaps the achievement it 


field of 


peak of union 


the legal picketing was reached 


17,059, 310 U 
LABOR CASES { 


S. 88 
51,112 


CASES { 


Swing, 3 


*2 LABOR 
AFI, v 
U. S. 321 
Milk Wagon Drivers Union of 
Meadowmoor Datries, Inc., 3 LABOR 
51.111, 312 U. S. 287 (1941) 
‘Carpenters & Joiners 
Local No 13 wv. Ritter’s 
¢ $1,137, 315 U. S. 722 


312 


Chicago 1 
CASES 


Union of America, 


Cafe, 5 LABOR CASES 
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table s, 


Kaiden-Kazanjian 


vuaranty 


\mendment 


and 


tution; 
picketing \ 
M eadowmoo 


ty in the f ull doctrine by enjoins 


picketing . because it had been attended 


1942 Ritter 


picketing involves 


violence Subsequently, the 


cast recognized that 
elements of pressure that distinguish it 
trom the 
the First 


there was 


kind of free speech guaranteed by 
Amendment, and the picketing 
enjoined. (This was picketing in 

Texas of Ritter’ restaurant becau 

a build 


the 


refused to hire un workmen on 


connection Viti 


np which had 
restaurant.) 


* the Hanks 


and Ga: 


Subsequently the Gibone 


case, 
f HHughe 
made it at th 


Case and the cases 
Sul 


alot preme 


First 
| 


did not hold that he 


( ourt I at 


\mendment freedom of 


the 


guarantecing spcec 


Fourteent! Amendment (whicl 
that no state sl 


W hic h 


all make or enforce 
the 
deny to 
the 
determinative 


any law shall abridge privileges 
r immunities of 
the 


themselves 


citizens, nor 


person equal protects n ot 


were 11 on 


issue of lawtul picketing 


Hughes 
“industrial picketing is more than 
Phe 


exert 


In the the 
out that, 
tree speech 


pic ket 


case, court pointed 


very purpose oO! a 


+ 


line is to influences and it 

*Giboney v. Empire Storage and Ice Com- 
pany, 16 LABOR CASES ¢ 65,062, 336 U. S. 490 
(1949) 

” International Brotherhood of 
Hanke, 18 LABOR CASES {§ 65,763 
(1950) 

" Hughes v. Superior Court 
Contra Costa County, 18 LABOR CASES 
339 U. S. 460 (1950) 

Building Service 
,ABOR CASES © 65,764 


Teamsters v 
339 U. S. 470 


of California for 


" 65,762 


Employees v. Gazzam, 18 
339 U. S. 532 (1950) 
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produces consequences his discuss 


modes of communication 


eme Court I deem necessary 


he curret 
recognized that picketing ‘ nee Soe re. St fen 
uivalent of speech as a 
its inevitable legal equi 
not beyond the control of a 
manner in which picketing is 
the purpose which it seeks 
gives groun 

A State is 

laces and all rcumstances 


1 
cKetil 


VY Ullla 


SUID 311) 


are entitled to a 


respect,” by the Supreme Cou 


in mj 


1s empl Vec a member 
union as a conditi yment 


Local Union N 
‘ 


Hagedorn 


300, 101 


C Graham, 23 LABOI lu 
67.462, 345 I S 2 (1953) . 66.609 


1 
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have no juris- 
was 


state court could 
diction. Fortunately this contention 
accepted by only three of the seven justices 
on the New York Court of Appeals. 


And it was as recently as December 14, 
1953, that the Supreme Court of the United 
States, in the Garner case,” in a unanimous 
decision, pointed out that the Taft-Hartley 
States, though 


lore, the 


law, “leaves much to the 
Congress has refrained from telling us how 


much,” 

The Court affirmed a Pennsylvania court’s 
which refused to enjoin picketing 
finding by 


decision ' 
where there had been a specific 
the trial that 
in picketing was to coerce the employer to 
the union 


court the union’s purpose 


compel its employees to 
Che Supreme Court pointed out that under 
Sections 8(a) and &(b) of the Taft-Hartley 
National Labor Board 
was given eXpress power to prevent such 
conduct; and, therefore, the Supreme Court 
that National Labor 
Relations exclusive remedy 
open to the employer, and that it 
relief in the 
the Court 


jomn 


law, the Relations 


found recourse to the 


Board was the 
was 
State 


from seeking 


But, 


barred 


courts very significantly, 


said 

an instance of injurious 
which the National Labor Rela- 
without power to 


“This is not 
conduct 


Joard is express 


tions 
therefore either is ‘gov 
entirely un- 
governed’, declined 


to find an implied exclusion of state powers.” 


which 
State or it 1s 


prevent and 
ernable by the 


In such cases we have 


Garner case has now 


In other words, the 
established that unless there is an express, 
National Labor Re 


contained in the Taft 
“injurious conduct,” 


specific power in the 


lations Board, as 
Hartley law, to prevent 
there is no reason why the state court may 


not take jurisdiction 


Since the Supreme Court has formulated 
certain basic rules and principles, it is up 
to each individual state to determine whether 
best 
picketing 
picketing 


its policy, in any particular case, is 


served by a restriction against 


or by the encouragement of 
Significantly, this policy may be determined 
with equal effect either by the state legis- 
lature or by the state The only 
that 
of a type or for a 
Taft-Hartley law as express and specifically 


judiciary 


limitation 1s unless the picketing 1s 


purpose stated in the 


“Garner wv Teamsters, 24 LABOR CASES 

€ 68,020, 346 U. S. 485 
723 LABOR CASES 

Atl. (2d) 892 (1953) 


" 67,396, 373 Pa. 19, 94 
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preventable by application to the National 
Relations Board, then the 


court has power to give reliet 


Labor State 


Since the state is thus empowered to en 


jom picketing in cases where the state 


legislature or judiciary determines the picket 
ing to be for a purpose contrary to the 
state’s policy, or for an illegal objective, it 
how wide the 


remains to be determined 


field is to be for the granting of injunctions 
against picketing. 
New 


case of Il’ood 


For instance, a short time ago, the 


York 


v. O’Grady,” 


Supreme Court, in the 


enjoined a union from organ 


a liquor store rhe 
picketing had an 
that it sought to 

coerce the « mploye rinto assigning a contract 

defendant union.” And the 

Vetropolis Country 

Lewis,” where an injunction 

“the pri 

was not 
but to 


izational picketing of 
that the 


obje ctive “In 


court stated 


unlawful 
with court 
turther 
Club z 


picketing Was 


quoted trom 
against 
granted because, 
mary object of the picketing 


to organize plaintiff's r mploye es, 


under economic 
plaintiff 


recognition to be given 


disorganize the plaintiff 


pressure to the end that would 
recognize or cause 


to the defendant unions.’ 


Similarly, in the Grosstinger case, it was 
held that the organizational picketing was 
improper because “the purpose of the unions 
in picketing is the unlawful one of coercing 
forms of economic 
their 


the plaintiff by various 


capitulate to demands 


pressure to 


Tri-City case,” the 
recognized the intimi 
The Court said 


In the 1921 
realistically 


Supreme 


Court 
datory aspect of picketing 


“In going to and from work, men have 


f 
a right to as free a passage without obstruc 


tion as the streets afford, consistent with 
the right of 
We are 


one oft 


others to enjoy the same 


privilege a social people and the 
another in an inof 


offer by one to com 


accosting by 
and an 


and discuss 


tensive Way 
information with a 
other’s 


ageression or a 


municate 


view to influencing the action are 


not regarded as violation 
of that other’s rights. If, however, the offe: 
rightfully be, then 


persistence, importunity, following and dog 


is declined, as it may 


unjustifiable and 
which is likely 
From all of this the person 


ging become annoyance 


obstruction soon to savor 


of intimidation 


'* 24 LABOR CASES { 68,021, 283 App. Div. 83 
(N. Y., 1953) 

202 Misc. 624 
1952) 

* 257 U. S. 184 
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economic system other than labor-union 
We need more economic understand- picketing has society sanctioned the open 
ing and working arrangements that and forthright display of economic pressure 
will bind labor and management in rted necessary, to the pomt of ruin 
every productive enterprise into a 
far tighter voluntary cooperative unit Pose ene ae 
than we now have. The purpose of a raha a ee ee nee 


establishment as 


society 


very conceivable iorm ot dis 


this unity will be—without subordina- ane atin tis beatin tine Mantes elie 
tion of one group or the ofther—the * utilization of one of these methods 
increased productivity that alone can and where these peaceful method ‘ 
better the position of labor, of 
management, of all America. No 
arbitrary or imposed device will work. 

—Dwight D. Eisenhower 





1 
a presence in 


bt 


likely 
Against the 


if the mntimnid 
ot an emple er by 


st suc} picket 


a contract 


business firm Department 


permitted to picket the picketing 
Is¢ the publi s re SCC 
nly seeking myune 
onomically te 


ontract In fz 
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As Protessor Petro has well said 


picketing is a species of aggres 
chosen for its effec 
It is used 
because, all things, considered, it is often 
the effective Imposing 


economic pressure on 


sive economic action 


tiveness as a boycott instrument 
most method of 


businessmen 


ay it seems inadmissible in principle 
and unwise in practice to hold that 
picketing is entitled to constitutional status.” ” 


any 


Picketing further would seem to be in 
conflict with state and national labor policy, 
the basis of method for the 
peacetul settlement through 


nels of controversies or disagreements between 


which is a 
orderly chan 
labor unions, employees and management 
Here, too, then we have a definite premise 
formulate such a violation 


upon which to 


of state policy as to support an injunction 


against picketing 


Another instance of a court-found illegality 
in picketing, warranting an injunction, is 
found in /luron Stevedoring Corporation v 
Grogan,” decided by Judge Nathan in New 
York County on November 18, 1953, where 
he held that the giving up by 
to an independent contractor of one phase 
did not entitle the 


an employer 


of his business union 


to picket him 
United 
purpose 


out in the 
that the 
Labor 


It has been pointe d 
Baking Company 
of the New York State 
Act is to prevent strikes, lockouts and other 


It is very 


23 
case, 


Relations 


forms of trouble, strife and unrest 
that that 
being violated by picketing, and if there is 
a finding to such effect, such picketing may 
be held Similarly the picketing of 
an employer for organizational o1 
found by a 
the para 
legislation 
bargain the 
the majority ot his 


possible purpose or policy is 


illegal 
recogni 
well be 


tion might 


court to be 


purposes 
violative of one of 


mount pomts in labor relations 


that an employer only with 


union representing 


employees 


Much of our 
depends upon the point of view, training 


law regarding picketing 


consciousness of the court con- 
Only 
I argued, on behalf of several employers, 
New York Supreme Court judge, 
for an injunction organizational 
picketing, and the injunction was granted 
Two later, 


judge in the same court for the same in 


and social 


sidering the case. a few months ago, 


be fore a 
agaist 


weeks ] argued before another 


*. Petro, ‘‘Effects and Purposes of Picketing,’’ 
Labor Law Journal, May, 1951, pp. 323, 392 

2224 LABOR CASES { 67,972, 130 New York 
Law Journal 1138 
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Preliminary estimates by the U. S. 
Department of Labor's Bureau of 
Labor Statistics place the 1953 total 
of disabling work injuries for all 
classes of employment in the United 
States at approximately 2,031,000. 
This figure is essentially unchanged 
from the final estimate of 2,040,000 
for 1952. In view of the somewhat 
higher level of employment prevail- 
ing in most of 1953, however, the 
failure of the injury total to rise is 
a favorable indication of achieve- 


ment in the efforts to bring about 
greater safety in employment. 





a second group of employers 
identical business. ‘This 
denied. Happily, the 
was upheld by the 


junction tor 
engaged in the 
motion was 
the first judge 
Appellate Division in the First Department 


trom Mr 
York 


time, my 


decision of 


Schlesinger, pub 


In a letter | 


lished in the New 
29, 1953, he 


Times on December 
states 
New York 


myunctions 


“The present poli \ 


courts appears to be 


against all picketing in every case where 
the picketing is likely to 
or the 


too long a time.” 


prove successful 


picketing, if unsuccessful, lasts for 


management’s 
to Mr 


mouth to the 


I suppose that many on 


in these controversies would say 


side 
Schlesinger “From your 


Lord’s ear.” 

interested in labor 

trom but 
fully aware that the pendulum has 


As a lawver primarily 


cases management’s side, never 
theless 
swung much too far in a direction favoring 
I think tl 
of picketing injunctions is a 
for the American economic system. Just 
as the Norris-lLaGuardia Act and the 
W agner Act, 
ot those acts, all helped to establish a fairer 
market, so, I 


and the cur 


anting 
thing 


labor unions, at the freer g1 


salutary 


and the judicial constructior 


equilibrium in the labor now 
Taft-Hartley 
adjudications on the law of 
in the long run, to be 
State Ne 


country as a 


believe the law 


rent type ot 
picketing will prove, 
of great advantage to the 


York and to the 
I think that the 


was resorted to recently in 


of picketing whicl 


New York City 


type 


‘United Baking Company, Inc. v. Bakery and 
Confectionery Workers Union, 1 LABOR CASES 
* 18,410, 257 App. Div. 501, 14 N. Y. S. (2d) 7 
(N. Y., 1939) 
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in the garment industry is typical of the 
I picketing tor an illegal objective 
enjoinabl I 


You 


national Ladi 


is now in t 


i¢ cf 


iS State ecall the Inter 


to] 1 
establishe pickets 


rarment center, the being te 


purpose 


buildir 


i1¢ ally 
esses gual 
Constitution 


t 


ral labor relations 


flaunting the public policy of 


at the 


out 


has established tl right 
on a lawful business 
} 


which 


a property 
mav not unlawfu 
by intimidation 
t rum App: 


succeed | ‘ 1 two t 


economic pressure 


rently vesterday’s 
£ the 
Ho manu 


facturers had 


vevel I tl ik thi he 
taken 


ld 


court, 
he picketing wot 
enjoined. 

solid 
found in 
Kansas. in 
delivered the 


I think that 
tion may be 
Dorchy 7 


Brandeis 


this 


case ol 


for 

great 
Mr 
for a unan 
the Dorchy 
union had been 
by a state court in Kansas for the 
Kansas statute 


union official 


support 
the 


which 


posi 


Justice 
opinion 
court In Dorchy case, 


labor 
} 


WMNOUS 


was a official who 
victec 
whicl 


lation ot a pro 


sited a labor from inducing 
iny mining worker to quit his employment 
wr the 
company operations 
Kansas 
effect, it prescribed compulsor 
Dorchy had 
compel company to 


claim 


purpose of hindering or suspending 
Che union argued that 
Statute was void because, I 
arbitration 
concededly called a strike to 
the 
to an employee 


Mishmash 


pay a disputed 


bearing the name of 


$272 U 


S. 306 (1926) 


Picketing in New York State 


surts I 


Justice Brandeis’ concluding 
pinion hot he 
d in the 


field tox 


very Cal 
light of current tendencies 
| 311) 


li He said (at page 


business 


cause 
was 
justi 
a strike may be 
orderly 


conducted 


owever 


agreement 


proval by 


Hugh: 


ta 


a union in 
work for the 


cocrcing 
Statements that 
and thereby 
the 
onduct by the 
the plain 
with the 

that 


plaintiff, lating 


the plaintiff was nonunion 


preventing the procurement workers, 


ourt poimting out that this « 


union was calculated to destroy 
| ; 


titf’s business and © intertere 


' ’ 
t srotatt property. 
plaints :s pe \ 
business 


We 


seen t 1 tl 
attitude may 
(ur 


ban ‘ ey all 
itry prospered greatly during the century 
banned 
strikes, 
the past 


story 


pi keting 


and a halt when picketing was 


There probably have been more 


picketing and labor during 


T- 


unrest 
than in the 
‘| hee 
picketing 
may well 
knell of all picketing. Under 
ng law in New York today, I ven 
say that there is no type of picketing 

to be the New 

[The End] 


vears rest otf our 


put together manitest abuses and in 


justices which produced in 
the 


deve lop 


has 
recent ve sounded 
the 


would 


ars have 


sustained by 


%18 
93 N. E 


LABOR CASES 
(2d) 652 (1950) 


' 65.995, 301 N 





“Free Speech” or Lawful Coercion? 


THE AUTHORS MAKE OUT A STRONG CASE FOR THE PROPOSITION 
THAT THE AREA OF PERMISSIBLE EMPLOYER SPEECH SHOULD BE 
CONTRACTED RATHER THAN EXPANDED, TO STOP THE PRACTICE 
OF USING ‘‘FREE SPEECH'’ TO DEFEAT WORKER ORGANIZATION 





N a special message to Congress on 
January 12, 1954, President 
proposed amendments to the 
Act He 
that the right of free speech, as 
Act, applies 
management in every 
tionship.” On the same day 
ander Smith of New 
the Senate Committee 
Welfare, 
to embody the President’s recommendations 
Senator Smith's bill 
section & (c) ot 


kisenhower 
Taft-Hartley 
“make 
now defined 


asked Congress to clear 


labor and 
aspect ol thei 
Senator 


in the equally to 
rela 
Alex 
Jersey, Chairman of 


Labor Public 


introduced a bill’? which purported 


on and 


On the speech issue, 
the 
as to make identical the 
and the grounds 
This 


Board doctrine 


would amend present 


the act so test loi 
an unfair labor practice 


for setting aside an election.’ would 


reverse the present whereby 
employer speech that falls short of an unfair 
labor practice may nevertheless provide the 
setting aside an election.’ 


basis for 


The following analysis of « mploye r spcec h 
will reveal that the so-called “free speech” 
the Taft-Hartley Act is a 
weapon that employers have used with 
deadly 


efforts of their workers 


amendment. of 


the organizational 
It follows that the 


effects against 


1s 
7 An 
would be 
tion 8 
‘The 


2650 

additional phrase (italicized herein) 
added ty» the end of the present Sec 
(c), which would then read as follows 
expressing of any views, argument or 
opinion, or the dissemination thereof, whether 
in written, printed, graphic, or visual form 
shall not constitute or be evidence of an unfair 
labor practice under any of the provisions of 
this Act, if such expression contains no threat 
of reprisal or force or promise of benefit 
shall it be the basis for setting aside an election 
conducted under Section 9.”’ 

* General Shoe Corporation, 77 NLRB 124 
(1948); Metropolitan Life Insurance Company, 
90 NLRB 935 (1950) 


nor 
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Pre sl 


cor 


the 


requires 


“equality” called for by 


to (¢ 


speer hy 


dent’s message oneress 


traction of the area of permissible employer 
speech Tatil Lile Lil proposed 


Smith's bill 


expansion 
nm Senator 


Need for Speech Rules 
Phe Wagner Act 


down rules the 


did not EXpresslys 


treatment of employer 
The his 


enfranchisement of workers’ rights set 


tor 


speech, and none were required. 


tori 
Section 7 of the act, and the prol ibi 
with those 
clearly 
vith which 


made 


out im 


interfering rights 


(7%. 


reat pol cy design 


avainst 
in Section & delineates 
all 


consistent 


SI 
}¢ 


were to he 


rules 
Phe 
worker was found to 


deprive 


power of the business enterprise over 


rest in the em 
ability to an employee ot 


livelihood: th 


vers 
e business enterprise could 
could live 
his physical well 
has to ‘ 1 te 
well as large 
1 that 


without him, but he not 


it.* ‘To 


industrial 


maintain 
being, an worket 
in small matters as 
obvious to the Wagner Boare 


much less than the exp! 


It was 
! 


cit phrase S Of Col 


mand would compel employee obediencs 


elevated members of 
power the 
institution contains 
for example, in the 
affection: in the Army 
the denial of rank; in the church, the denial of 
blessings: and in civil institutions, the power 
to impose physically painful sanctions hat 
aspect of the business enterprise known as the 
employment relation also displays its own pecul 
iar of coercives. Taft-Hartley ‘‘free speech 
ignores these basic institutional considerations 
See William Foote Whyte, I/ndustry and 
Society (McGraw-Hill 300k Company, Inc 
New York and London, 1946), p. 11 
Furthermore, the opportunities for advance 
ment largely depend upon the relationship wit! 
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‘In the hands of the 
each institution rests scme 
inferior members, and each 
its own type of coercive 
family, the denial of 


to coerce 


set 





is benefits if they joined a union *“—these 
were all held unlawful because they destroyed 


the yvees’ tree choice o argaining rep 


By BENJAMIN WYLE, 
General Counsel, 


and 


WILLIAM H. ENGLANDER, 
Attorney, 
Textile Workers Union of America, ClO 





Even astutely 

by the voice authority could 
labor « 

ppare 


nullified 


Statement Coercive on Its Face 
| neler the Waenet Act 


cCve t 1 


Statement Coercive in Context 


iftil 


(Footnote 5 continued) 
the boss As i result cor 
concerning tne reiationsn 
boss, to a surprising extent people at 
have their attention focused on their 
superior. They are constantly concerned wit 
the questions of ‘How does he judge me How 
am I doing? What does he want ‘ 

See Burleigl B. Gardner and expression 
Moore lluman Relations In Industry force 
PD. Irwin, Inec.: Chicago, 1950), p. 21 

His bos j his nk with those above hi 5 P 

, SA Company, 
in the structure Thus the likes and dislikes 
of the boss, his moods and opinions, hi Burns Brick Company, 80 
ings and goings, his least comment and ges Dinion Coil Company. Ine 
or the way he is distracted by that cute 1951) Doesn the conijunct 
redhead from the next department, all these are ments mean that all employee 
subjects of interest to his subordinates jobs if the union wor 
Eayle-Phenir Mills, 11 NLRB 361 (1939) urgent & Company, 99 NLRB 
rotet 2) ‘ i : . 

Standard Knitting Mills, Inc : MD sine "a oadea ’ m ‘o it the ( a 

(1940) intiunion campaign mad 


Wolverine Shoe & Tanning Corporati j GU yn between ‘‘reasonabl 


NLRB 881 (1943) igainst the unior 
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mon sense to employers’ efforts to coerce 
employees through the combination of co 
noncoercive language. As 
the 


and 
a pattern ol 
could be separately 
demned and forbidden along with the 
Hence the 


ercive acts 


part ol coercion, noncoer 


cive language con 


con 
Board 


nected acts 


‘ ould 


coercive 


find 


“It is clear, and we find that the respond 


ent’s numerous oral and published state 


forth 


and he reinabove a 


Intermediate Report 
light of the 
respondent’s labor relations history and the 
Walter West, 
Report, in 

than the 


ments, set in the 


viewed in the 


demotion of 
the 
amounted to 


discriminatory 
set forth in Intermediate 
totality 


kind of employer persuasion sanctioned by 


their more 


the Constitution.” 


Phe 


received the 


totality-of-conduct doctrine 


U nite d 


Board's 
sanction of the states 


Supreme Court 


“But certainly conduct, though evidenced 
in part by speech, may amount in connec 
circumstances to coercion 
Act. If the total 
restrain or oerce 
then 


with other 


within the 


tion 
meaning of the 
activities of an employer 
their free 
entitled to the 
And in 


conduct 


his employees in choice, 
employees are 


the Act 


course oft 


those pro 


tection of determining 
whether a amounts to 


restraint or coercion, pressure exerted 


vocally by the employer may no more b« 


disregarded than pressure exerted in other 
ways For ‘Slight 
employer's choice between unions may have 
telling effect among know. the 
consequences ot incurring that employer's 
strong displeasure.’ Jnternational Association 
of Machinists v. National Labor Relations 


Board, 311 VU. S. 72, 78."™ 


suggestions as to th 


men who 


This doctrine hampered the ingenuity ot 
skilled union busters who adroitly combined 
suggestive, but noncoercive language, with 
other suggestive but acts The 
lait-Hartley Act finally rewarded them for 
their efforts by either abolishing or vitiating 
the totalitv-of-conduct doctrine 


coercive 


we agree with the trial examiner 
that neither the speeches nor the remarks 
of — [supervisors], nor the conduct of 
‘standing individually’, 
We do not agree with the 


that 


[supervisors], VIO 
lated the Act. 
trial examiner, however, a considera 

*R. R. Donnelley &€ Sons Company, 6) NLRB 
635 (1945) 

1" NLRB v 
pany, 5 LABOR 
(1941) 

*® Babcock 
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Virginia Electric and Power Com 
CASES { 51,124, 314 U. S. 469 


and Wilcox, 77 NLRB 577 (1948) 


surrounding circumstances im 


establishes the coercive char 


the 
instance 


tion oft 
each 
acter of the otherwise unobjectionable con 
duct In 

significance 


our opinion no such overriding 


attaches to any of the circum 
upon by the trial 
Although expressive of the respondent’s 
toward the Union, the conduct 


not 


stances relied examiner 


antipathy 
threat 


herein does contain any ot re 


prisal or force or promise of benefit and is 


the guaranty of the 


herefore protected by 
free speech amendment 


In a recent case, the Board expressed its ré 


luctance to examine antiunion expressiol 


in the context of an antiunion campaig1 


find that sucl 
their 


“Noreover we do not 


letters, even tf considered in context 


interfered with the employees’ freedom ot 


choice In any event, we would not, 1 
the effect of 


independent coercive « 


appraising such letters, regard 
any 


Kk mployer 


as material 
duct by the 


Section 8 (c), therefore, is a challenge to 
the 


avoid 


inventiveness of employers who can 


liability for interfering with em 
rights if they would only hit upon 


t 


ployees’ 
the right combination of words and a 


Noncoercive Statements as Proof 


In applying this rule, the Wagner Board 
availing itself of a rule of evi 
other field 


says frequently illuminates 


was merely 


dence applicable in every of law 


What a 


what he 


person 


does, and to the extent that an em 


plover’s words established an unlawful Ine 
unexceptionable act, 


tive for an otherwise 


his statements admissible as evidence 


of that 


were 
pur p< sc 
that “many 


reinstated are not 


Statement people 


Thus a 
who are going to be going 
long” 


reinstated 


to be around here to employees 
about to be 


discriminatory 


very 


who were after a 
discharge, could be used as 
establish a subsequent dis 


*” And some evidence 


evidence to 
criminatory discharge 
of a discriminatory motive in discharging 
union adherents was provided by employer 
statements that he “got rid of the rat 

[who] has been in here trying to organize 
the mill,” and that he was going to get rid of 


a 


“the two ringleaders in this union business.” 


Act 


con 


Taft-Hartley 
prohibiting 


the 
rule by 


Section & (c) of 
wiped out this 
1% National Furniture Manufacturing Com 
pany, 106 NLRB, No. 228 (1953) 

“FE TT. Fraim Lock Company, 24 NLRB 1190 
(1940) 

** Taylor 
(1940) 


Milling Corporation, 26 NLRB 424 


April, 1954 @ Labor Law Journal 





sideration of noncoercive language as “evi pulsion over the minds of the workers in 
dence of an unfair labor practice.” * ‘The the captive audience The Wagner Board 
Congressional purpose is set out in the fdl answered these questions affirmatively 


lowing piece of legislative history ‘The compulsory au Vas t, as 


‘It is provided that expressing any views 
argument, or opmion or the dissemination 


thereot, whether in written, printed, graphic, ) opimiotl 


or visual form, is not to constitute or be : lot an inseparable 


evidence of an unfair labor practice I any more than might be the act 


expression contains no threat of 1 olding pl I] 
p al or promise ot benefit h ‘ 1 addresses in 
he Board has iad in th i ) 1 L hie law Wlay 
speeches and publications ot employ s ! ) witl 
labor organizations and colle¢ | 
bargaining arrangements as evidence 
w irrelevant or immaterial, that 
of the employer had an 11 
Necessity I 
Phe purpose 
h vhen 
employer says 
reatening nature or does no 


ibited favorable discriminatio 


ne extract 1s 
affecting adjudicative 
virtue of the language of Sectio 
ich prohibits the use of ne 
statements to prove untair labor 
federal labor law ts now the o1 
la in which a person's statemet! 


cluded as evidence otf his motive 


lf federal courts abused the use 
ments to prove criminal motive, 
gress apparently felt the Wagner | 

proving unfair labor practices, 

neress amend federal criminal 

statements could never be 

in proving motive Is it co 
federal courts could consider a 
possession of a gun, but not this 
‘You would be well advised to hand me 


| 
ir wallet 


meress chose only the National Labo 
lations Board to handcuff in this tantastr 
| As a result, it is difficult an 


possible to prove unlawful 


Captive Audience Doctrine 


When an employer compels empl 
listen to noncoercive antiunion sti 
ompany time and property, is 
exertion of unlawful coercion beyond 
content of the language? Is thi a 
Situation, where the “ us” equate 


with a distinct and separable act of con 


See footnote 10 Case cited at footnote 18 
Conf. Rept., H. Rept. 510, 80th Cong.. p. 45 * 95 NLRB 608 (1951) 


) 
‘Clark Brothers, inc., TT NLRB 802 (1946) Case cited t footnote 
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United Press Photo 


Despite use of the most modern 
stripping techniques, 90 per cent of 
the granite quarried by this method 
is waste. Much of this, however, is 
salvaged by cutting it up into thin 
slabs, suitable for the facings of 
buildings or for tombstones. 





that 


were not 


union only when it could be shown 


other avenues of communication 
open to a union 

“The Respondent’s business is conducted 
in’ Metropolitan New York City, 


jacilities for union o ganization and meetings 
* 


where 


are abundant.” 

As the 
the Bonwit 
dissent at the 


rule of that flourished inte 


Teller doctrine,” 


case 
critics leveled 
their alleged mechanistic and 
hence arbitrary application of the rule. They 
felt that the Board should inquire in every 
full and adequate means ot 


communicating with employees were avail 


case whether 
able to a unton, and if they were, the Board 
should not grant a union the right to reply 
It was agreed, however, that when due in 
quiry revealed the absence of adequate 
channels of communication, a union should 
be granted the right to reply 


17, 1953, the Board issued 


1 


On December 
its decision in Livingston Shirt Corporation, 
and in one stroke Bonwit 
Teller doctrine But for insignificant ex 
ceptions, the rule today is that an employer 
to listen to an anti 


abolished the 


may compel workers 


union address on company time and prop- 


* Case cited at footnote 26, p. 617 
* See Richard Mittenthal, “Employer Speech 
A Life Cycle,'’ Labor Law Journal, February, 
1954, pp. 101-110, for the development of this 
doctrine 
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erty without according a union a right to 
reply. 
Essential to the Board’s decision was its 


finding 

“{ There] are 
ditional 
ducted their organizational campaigns, and 
are fully adequate to 


time-honored and tra 


means by which unions have con 


experience shows they 
accord em 
Act to freely 


accomplish unionization and 


ployees their rights under the 


choose a bargaining agent.’ 


In a Member Mur 
dock pointed up the paucity of opportunities 
available to unions, and completely rebutted 
the majority that “experience shows 
they are fully adequate.” While concurring 
views expressed in Member Mur 
that only by the 
captive 


monumental dissent 


view 


in the 
doc k’s 


omple te 


dissent, we urge 


abolition of audience 


speeches can workers enjoy the rights 


guaranteed them by the act 


note that the main line 
Bonwit Teller do 
trine was its alleged mechanistic assumption 
that right to reply in 
every circumstance. It is therefore at least 
paradoxica] that Livingston Shirt should 
rest upon precisely the opposite mechanisti 
that 
exceptions) 
into the 


Nevertheless, we 


of criticism against the 


unions required a 


assumption unions mever (with two 


insignificant require a right to 


reply, and inquiry circumstances 
(such as Was urged by the 


Bonwit Teller doctrine) 


ot any 
critics of the 


casc 
need 
never be made 

By this holding the Board has added its 
weight to the text of the act on the 
employers who seek to prevent the organ 


side of 


zation of their employees 


Setting Aside an Election 


Sanctity 


Consonant with the Anglo 
American law accords to election procedures, 
the Board established an even higher stand 
ard of propriety tor statements made during 
representation than tor thos 


tested for unfair labor 


campaigns 


practice violations 


The proponents of Senator Smith’s pro 
posal ® to make the tests identical for an un 
fair labor practice and for setting aside an 
present rule creates 
an indefensible anomaly: Why 

provide the 


when 


election, urge that the 
should em 


ployer expressions basis for 


setting aside an election these very 
*” See Maurice J Spanbock, “Employer 

Speechmaking,'’' Labor Law Journal, July, 1953 

pp. 479-489, for an exposition of that viewpoint 
"107 NLRB, No. 109 (1953) 


* See footnote 1 
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1 t ; ' 
Boa ad 


Sale expressions, tested by Section & (c) o ! caso! 
the act, do not constitute an unfair labor . tions aside in unconsolic 
practice: lhe answer to he “anomaly” ‘ ases, he absence 


prings trom the nature of an election. Once oof of unfair labor 


it 1s comprehended that election rules are reco 


t Is T Vo ] ] 
designed to insure a free \ e rathet! almost certain to 
to assess habilitv, the “anomaly | ' 
c ) CHOICE \\ 


ta ret ' 

re aside and directed a) 
In a case decided before t! 
date ot the Taft-Hartley Act, 


vas made with striking 


other leading 


“This is not an untai 
ceeding, but an investigation t 1 
employees’ desires concerning 
ot a bargaining representative Therefore, 
In appraising the tacts and determining the 
Board’s duty in the premises, more in 
volved than the mere determination of 
whether or not. the Employer was itselt 
responsible for the anti-union conduct which Irom finding 
immediately preceded the election. As al a oo 
ready indicated, there is no convincing evi 
dence that would support a finding that the 
acts ot Barrett, Arnold, and others were the 
acts of this Employer, within the meaning 
of the statute. But that does not dispose ot 
the case, which relates to the validity of were mea 
a Board election, any more than would the test 
fact that a hurricane or other Act of tion are not Hence 
coul oO he attributed to an mpl Ve! when emplovees 
necessarily lead to the conclusion that an nm how to 
election conducted in the atmosphere created 
by such a natura] phenomenon must be up 
held as a true expression of the employees’ 
desires. The issue before us here is whether, 
under all | circumstances, this election 

r conducive 
unintimidated choice ot tion : proj 
sentatives which the Act contemplate S t whi ‘ } improprieties 

13 


find that it was not 


rhe distinction between unfair 
cases and representation 
emphasized in one of the 


that r that proposition 


at creates an 
iprobable a Ire 
sometimes warrant invalidating 
even though that conduct may 
labor practice 
true purpose only 
' ' 
enable emplo 


— 
litramimecied ¢ 


P. D. Gwaltney Jr and Company, Inc ‘Begas & Cobb Ine 62 NLRB 193 (1945) 
74 NLRB 371 (1947) Hunt Foods, In¢ 70 NLRB 1312 (1946) 

‘General Shoe Corporation, cited at footnote ” Chicopee Manufacturing Corporation 107 

NLRB, No. 31 (1953) 

Metropolitan Life Insurance Company, cited " This and other prediction ( 
it footnote 3 that the new joard has ushered in 

Grace Company, 7 NLRB 766 (1938) Prophecy in Industry 

nN 


Packing Company, 6! NLRB 890 (1946) 
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In another recent c: in wheel e were 

Board reversed a_ regional 
that 
statements deprived employees of their free 
first state 


election 


involved, the 


director's conclusion two employer 


choice ot a representative ™ Phi 
was that if the union won the 
providing 


the company’s policy of work 


slack 


Board 


would be discon 


statement 


during th season 
this 
expression of the 
The second statement 
company’s ownership of cer 
would pre 


tinued The found 


merely an writer's 
view on slack 
that the 


valuable 


Was 
time 
vas 
tain water rights not 
vent them from closing the plant 
held to be a threat but only a reply to 
previous union statements that 


rights would keep the plant 


‘| his Was 
not 
ownership 
of these water 
in operation 

the Board 


threat 


It was also pertectly clear to 
than a was 
that a 


result in a 


that an opinion rather 
contained in the 
for the petitroning 
strike and a loss of employment; * 


a Statement by the company’s attorney that 


statement victory 


union would 
nor was 
the unton would not be recognized even if it 
won the election deemed to have interfered 
This was just an expres 


with the election 
employer's legal position.“ 


sion of the 


5 
In another case,” an employer sent a 


letter to workers stating his preterence for 
with workers rather than 


The decision which held 


dealing directly 
union 


unobjectionable aptly char 


through a 
the statement 


acterizes the Soard’s approach to em 


new 


plover statements 


“4 close study of the language used shows 
that, although the letter indicated 
the Kmployer’s preference for dealing di 
rectly with the employees rather than through 


clearly 


a labor organization, it coniained no threat 
(Italics supplied.) 


of reprisal ‘see 

Moreover, in recent months the Board has 
displayed an alarming tendency to apply the 
test of Section & (c) 


unfair labor practice 


when the issue is whether employer state 


ments warrant the setting aside of an election 


“We 


ceptions 


Employer's ex 
the Hearing Of 


merit im the 
agree with 


find 

We 
" Lockwood-Dutchess, Inc., 106 NLRB, No 
166 (1953) 

“" Sylvania 
196 (1953) 

"Case cited at footnote 19 
footnotes 13 and 14 Such 
encourage employers to seek out 
torneys who render the most inaccurate 
opinions 

“ Abell Company, 

“It may not be 
make the ‘‘close 
coercive effect 


Electric Products, 106 NLRB, No 
See cases cited at 
decisions could 
those at- 
legal 


107 NLRB, No. 102 (1953) 


realistic to assume workers 
study’’ required to dispel a 
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standing alone, thre 


ileged 


heer that 


sectior 


letters were pris under 


of the Act.” * 


And 


“The Board has held that such vice 
ithin the protective ambit of Section & (c) 


Act.” _ 


in another representation case 


ws tall 


of the 


Employer the enactment ot 
Senator Smith’s amendment 

As these 
along the Way ot 
vithout legislative amendment 


pressure for 
may be un 
Board 


accomplishing 


necessary cases show, the 


is well 


this purpose 


Coercion by Third Party 


Whereas the definition of employer in the 
Act read 


Wagnet 


“The ‘employer’ includes any person act 
the 
or mdireetly,’ 
2 (2) of 


ing im interest of an employer, directly 


*’ the comparable definition 
the Taft-Hartley Act 


“The term ‘employer’ in 


in Section 
reads as follows 


cludes any person acting as an agent of an 


employer, directly or indirectly 


Between the phrase “in the interest of” 
the Wagner Act, and “as an 
Taft-Hartley, lies the 
vigilante groups anxious to respond to an 
employer's union-busting bidding [ 


the Wagner Act could be 
if they 


agent ot 
destiny of hosts ot 
nde 
they deterred by 
acted “in the interest 
Taft-Hartley, ab 


Sent proot otf every element of common law 


a Board order 


of” an employer; under 


agency, they and the employer in whose 


terest they serve, need have no fear of 


the law 
laft-Hartley, the Board's 


could extend to 


T hus, before 


remedial processes a city 


chamber of commerce whose coercive words 


deprived workers of their rights under the 


act.” The antiunion statements of the wife 


of the employer’s foreman could be curbed ;” 
the 


officials immune from a Board ordet 


nor were coercive statements of town 


Taft-Hartley, has 
the passport to an impregnable redoubt of 
Even a bondholder of 


Since “agency” been 


antiunion activities 


Case cited at footnote 19 

© cited at footnote 45 It is true that 
such language appears in earlier representation 
cases See Q-F Wholesalers, Inc., 87 NLRB 
1085, 1086 (1949) 3ut until the past year such 
an aberration was quite unusual 

“Sec. 2 (2), National Labor 
of July 5. 1935 

” American 
113 (1943). 

* Taylor-Colquitt 
(1943) 

* Salant 


Case 


telations Act 
Pearl Button Company, 52 NLRB 
Company, AT NLRB 225 


NLRB 24 


April, 1954 @ Labor Law Journal 


é& Salant, Inc., 66 (1946) 





) helped 1 separ 
gnatures to antiunton let tion ot tl 
has cor Within this immunity It employer 
hocking ; ol 


coercion, an employer $60,000 
merated trom responsibility 


a Inanager of a 


i? vorkers went on strike he 


uld neither re 


compensation office, to t! 


commend them tor jobs nor 
mpensatior they would have 
lifficul town 


is¢ decided last Veal 
ld a hearing ofthcer’s finding 


statements publishe 
per did not 


1 


election because the 


d in a local 


Varrant setting asic al 
gency relationship had not 
heen made out nye officer’s find 


eads more like 


rovision of tl 


a parody on the agency 
ie ‘Taft-Hartley Act than 


serious statement of the law that guarantees Hartley 
employees the right « organization 


t 


( prehearn 
varing in the Rocl tification Board 
: ; | 
Journal might w have had the effect the Wagner Act 


aininy of 


the article at ¢ 


speedy methods 


mtertering restr coercing em of determining employ choice voided 
es of the Company their selection protracted drumfire 


bargaining agent, It does not 


mdersigned tl 


ot protected 
} 


emplove 


” ws" wd h dru 
appear t view Wile iris ethe 


at the Company can be held tively as 
responsible for the acts and 


CIVE 


statements ot went out 
( Sanders with reference to the rules that 
14. Furthermore, it is my tection tro 

he Company was under 1 The effect of 
bligation deny or explain any of the be ascertaines 


' 
articles which 


Mr. Sanders ran in his pape 


reference to the possibility of a shut 


eftlorts t ors 
xtile ind 
Hartley 


1 


the Rockmart lant, or a possible 

of the production of that plant t 
nonunion plants of the Company 

studied tor mstr 

adroit arrangements tor tl 


Mill Town—Free Speech 
neat eitamecoi> eich in the Textile Industry 


ase,” the Board 


xaminer’s finding icl ated 


a town’s investment of $60,000 
wre than the right of workers 


1 COCTCIVE influ neces 


T rile ‘ r 
employe 


stateme 


excepting 

which the donated 

religious ; , 

mayor | respondent l of Porterd 
entirely 


evations 1 


services excepting police 
Gooduear Footwear Vunsingwear, Ine d bh Marion Mills 
Si) (1948) and Luna Reba Rushing et al Case No 
‘Empire Pencil Company, 86 NLRB 7 10-CA-1517, November 13, 1953, Trial Examiner 
149) Jertram G. Eadie No exceptions filed 
Goodyear Clearwater Mill No, 2, 102 NLRB See footnote 71 


Corporation, 80 NLRB 


cases cited at and 72 below 
1329 (1953) 
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education, directly 


tion and are controlled 
by the respondent The 


including the mayor, 


municipal officers 
of Porterdale, are, like 
most other Porterdale inhabitants, employees 
of the respondent sy virtue of this domi 
landlord-employer 
spondent effectively controls the 
of Porterdale In this setting, the relation 
ship between the respondent and the police 
department, as set forth below, establishes 
conduct.” 


nant position, the re 


Civic life 


a significant pattern of 


Every city official was an employee of the 
The the “house 
agent” of the compdny 
the police. The city com 
pany’s paymaster and treasurer. The attor 
neys for the city were attorneys for the 
With control of the entire 
munity, the was able to prevent 
union organization by clock sur 
union organizers and ea h em 
interest in the 
described 


company mayor Was 


and in charge of 


recorder was the 


company com 


company 
round-the 
veillance of 
who displayed any 
‘| he 


examiner im his 


ployee 
organization 
by the trial 
report from which we quote as follows 


“From July 10, 1946 to August 10, 1946, 
davs thereafter, policemen of the 
Porterdale to, and 
maintained a 24-hour a day 
the activities of each and every organ 
inside the 


method was 
intermediate 


or a few 
asSsSigii¢ d 
surveillance 


town ot were 


over 
izer for the union while he 
city limits of Porterdale as 
veillance over the home of employee Walter 
Reynolds, which the organizers made their 
local headquarters in Porterdale and = in 
which much of the union activity took place 
By this 24-hour over the Reynolds’ 
the police were able to 
and 

town 


Was 
well as sur 


watch 
know when 


to follow 


hore 
the organizers 
them 
calling 


were in town 


throughout the whil 


or trail 
they were upon emplovees of the 
respondent As 
would leave Reynolds’ 
policemen would ‘tail’ them until they left 
Porterdale for the day If the organizers 
left the foot, leit by 
police police Cat If 


and 


soon as the organizers 


home, one or two 


V chicie, the 
two 
then 


house on 
followed by 
organizers started out 


went separate ways, there would be a police 
Everywhere 


togethers 


man following each of them 


went, the police were sure 


least the 


the organizers 
above period 


within 60 


to follow For at 


there policeman 


ol time, Was a 
to 75 feet ot 


Porterdale 


any organizer who was u 


“The police, except tor one new employee 
unitorm duc 


who was unable to secure a 
before 
Public 


recom 


Congress, Hearings 
on Labor and 
President's 


States 
Committee 
consider the 


* United 
the Senate 
Welfare, to 
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clothing sh 
hey 


chief's 


ortage, were always 


to the 


uniform regular police 


utilized the 


car or the automobile, both we 
known as police cars to the approximatel) 
3,200 inhabitants of Porterdal Phe police 
effort to their 
thei 
possible. The 
public thorought; 
described 


made no conceal activities 


but, in fact, made surveillance as ope! 


police 


and public as 


mained at times on 
They said nothing \s 
witness, the were always arou 


ting and staring’. 


poli ( 


“A number of the employees were atraid 
to talk to the 
their 


the union 


discovering 


left 
talk 
police 


organizers upon 

One 
to whom he was 
of telling the 
had not 


offered 


police escorts employee 
organizer 
ing for the purpose 
that he (the employee) 
joined the Union. The 
to confirm this statement to the policema: 


doubt the employee’s word.’ 


escort 
organizer 


if he should 
towns in the soutl 
Board’s ce 


other 


There are many mill 
which fit the 


scription of 


essentials or the 
Porterdale $ 
lac king 


and commu 


nities which, while some of the 


elements of control enjoyed by an emplover 
in a company-owned mill town, nevertheless 
employee behavior 
vast 
politan centers This situation is charac 
which textile 
livelihoods It 


comniuni 


allow for restraint of 


beyond anything known in the metre 
communities in 
their 
emplover 


istic of the 
workers live and earn 
this context that 
cation to employees must be examined, for 


Is in 


it is a constitutional and political truism by 
that the of words 
only knowledge of the 


they are uttered 


meaning can be 


through 


i! which 


now, 
ASSESS d 


circumstances 


Hate and Fear Literature 
Worke: 


submitted 


On many occasions the Textile 
America, CIO, has 


committees § ¢ 


Union of 


Congressional 


Various I 
1 


teristic examples of the hate and fear liter 


ture heaped upor orkers in these control 
communities At the 


! 


most recent hearu 
a pamphlet depicti 


with a white womat 


he union submitte 
Negro leadet 
above the caption “Don’ 


SIST] 


union 
which was 
your WIFI DAUGHTER 

be found in the same position.” ® 
the “advice” to workers that 
speech” designed 


Is “information” 


provision Was 
communicated 
Negro ina 


president 


describing a 
ClO 


philet 


a> a vice 


mendations for changes in the Labor Manage 
ment Relations Act 83d Cong 2d 
February 1, 1954, not yet published 


Sess 
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Board apparently 


These experts are perfectly right in sidering whether th 
saying that a guaranteed annual are in urban centers where alternative em 
wage depends on guaranteed volume 1 loyme nt is available, or whether on 
and rate of sales ... . A depression ther hand, they work in a company 
would, of course, nullify almost any eg rill eas dee Gein | 
guaranteed wage.—Father Raymond 

McGowan, in Economic Intelligence. How should the Board characteriz« 


+? 


emplovees so vddre ss 


ightest suggestion of 


er mailed by the Chamber of Commerce 


Orangeburs South Carolina, to em 





rVanizine employees “INCLUDING THI 
WHITE EMPLOYEES”?* Are only 


within the meaning of Section 


reads 


% (c) expressed in a publication that «de 


the 
scribes the CIO as “‘( arpet 


Baggers” and black 


1 


wh irtoons a fight between manage 


} iT i si) ” | 
ment id labor egged on by a Commu h the appeal to reason” the 
P 7 1 ‘ nt « ( 7 ‘ t© 
nist ¢ How much information is conveyed amendment wa lesigned 
, ' rt} has ) ‘ 
by an article which lists the foreign birt! ( 1 aft-Hartley has repealed the 


places of labor leaders and describes them mM ot ason” held by mankind for 


entered the night 


| | orle ‘ doul <1 tel | ec 
themselves up as self-appointed dictators i \ I peak «¢ ‘ 


is “foreign-born propagandists” wl “set 


ho 


iris Ivin rv ’s 1984 
he advent oft Section S (c) of tl 
Board's mterpretation th 
have thought 
»bsery hat arying 
CCONOTIL circumstances t ‘ 
co-ordinates of human behavior; 
il \ ul consideration ol these co ordi 
nates it would be wrongly presumed that 
identical words produce identical reactions 
ill people, regardless of their circumstance ompany-dominate 
Only a fixed and calculated blindness 


‘ i 0 \ i vast 
| | cter “information” on Negr 


I as the expression 


e South, the intent an 


Voluntarism 
In 1952, t 


SUDCOMIM 


a Statement co 
oercive m context & 
swered vithout co 


audience comes tre 


urban \ r 4 isolated hamlet 
suspicion of foreigners is traditional 
leep-rooted 

Statements ‘ he possibility 
plant closing <% ‘ onsequence oft 
ration have been held by the prese 
to be “predictions” or “prophecies.” wer 
See footnote 58 


National Labor Relations Board 1 
See footnote 58 


Spinning Company, 16 LABOR CASES 
United States Congress, Hearings before 336 U.S. 226 (1949) 

the Senate subcommittee on labor-management “ United 

relations, 8list Cong 2d Sess Part 2 (Face labor-management re 

p. 104 X) No.1 lations, Slst Cong., 2d Sess., Labor-Management 
United Textile Workers Union of America Relations in the Southern Textile Industry to 

The Textile Challenger, November, 1953, Vol Jjether with Individual views of Mr Taft 

IX, No. 11, p. 7 Vr. Nixon, pp. 56. 57 


Stowe 


64,991 
States Congress Report of the 


Senate subcommittee on 


and 
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taken 
organizational efforts of the ¢ 


local 5 & 10 have steps to 
defeat the [QO 
the staff report assumes without argument that 
their efforts must have directed by the 


employer.” (Italics supplied.) 


This 
by Shakespeare 


store, 


heen 
point was better understood 
than by the authors of the 
In Richard 11, Bolingbroke 
feared the consequences of commanding the 
death of the king Rather than the 


act, he therefore mused aloud 


“Have 


of this living fear ? 


agency 
minority report 


direct 


I no friend who will rid me 


6 


Volunteers were not lac kit Zw. al dl the deed 


was done 
vho 


will 


aloud 
this 


employers muse 


who ria rie ol 


“Have I no friend 


living ar ?’’—at citizens’ committee meet 


iW and in the offices local me spapel 


and radio stations, also find that voluntees 


are not lacking 


local chambers of commerce, citizens 
trace 


stations, 


The 


committees papers, police « 


radio ministers, ne 


Mappers hoca 


businessmen and people fre 


protessional 


quently act in a curious unanimity of put 


pose and behavior that belies the voluntary 
aspect ot their contribution to the employer’ 


The 


SATIIVC 


atevic moves 
they 

mtormation 
the 


doubt o1 


their stt 
“Tine x 


CAUSE timing ot 


the 
then 


antiunion expres 


Irequent possession oi 
em 
the 


independent 


within the peculiar knowledge of 


throw considerable 
they act out of an 


ot the 


ployer, 
that 


persuasion 


view 
righteousness of then 


convictions 


Vhis 
oughly 
by the 
Cru, 


materials 


thor 
submitted 


pattern ot control has been 
documented in materials 
Textile Workers Union ot 


to Congressional comnuttees.’ Phes¢ 
the 


\merica 


and majority 
cited at 
Act V, Scene IV 
teport cited at 


Report footnote 64, p. 71 


footnote 64, pp. 91-111, and 
United States Congress Hearings before the 
Senate Committee on Labor and Public Wel 
fare, Proposed Revisions of the Labor-Manage 
ment Relations Act of 1947, 83d 
Sess., Part 3, pp. 1469-1496 

®™ Report cited at footnote 64 

” “Free speech" is a one-way street The 
Board has rejected the free speech defense 
when raised by unions. and considered as evi 
dence against unions statements which led 
employees to leave work (Roane-Anderson Con 
pany, 82 NLRB 696 (1949)); statements pub 
lished in official union publications (American 
Newspaper Publishers Association, 86 NLRB 
951 (1949)); statements made by a union during 
negotiations (Great Atlantic and Pacific Tea 
Company, 81 NLRB 1052 (1949): statements 
made to a nonstriking employee (Smith Cabinet 
Manufacturing Company, 81 NLRB 886 (1949)) 
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Co) 


that 
employers Is 


Senate subcommittee establish 


rendered textile 
l the 


oni In 
unmistakably to a single 


assistance 


voluntary most illusory sense 
The 
conclusion 

Tatt-Hartley 
the purpose of 


strictly 


lactS point 
Ihe 
Act is 


allowing 


agency provision of tiie 


consistent only 


those who are 


agents of the employer (within 


commercial law definition of agency) 
join his ranks and speak on his behalf 
to Ss] eal | t 


prohibitions remaining on his utterances 


words he ts forbidden 


he “voluntes re d by “trier ds 7 
Control of Communications 
Phe 


a smal] 


standard in the law 


double 
reflection « rf thre double standar 


free speech in textile communities 


bitter paradox oT employer 

is brought | yanizers 

Workers Union of America 

attempt to obtain the facilities required f 

eXpressior | won’s 1 opi 
At the nat abo ( 


ome tO oO 


Views all 
eanaan 


hearings ‘ the in presented recent 
stances of shwo« king der lal oO 
ot communications to unron 


North Car 


union 


In Gastonia, ylina, 


reiused to publish a advertisem 


urging Southern mill owners to raise was 
We did not even appeal for union membet 


heart of the c 


newspaper in Gastonia 1s located 1 


ttton mill area 


In Hogansville, Georgi 
able to 
Asa result, a curt 
Was completely 
1954, we finally rented a the 


ville, Wi scheduled 


and mailed letters of 


hire a meetu 


iter 
(,ecrgia 


invitation to hundred 


of people in nearby communities, One da 


suggests that it 
treet 

the 
employer 
nature or 
discrimina 
Rept o10 


Indeed the legislative history 

intended 
{It is designed] to protect 
of free speech when what the 
or writes is not of a threatening 
not prohibited favorable 
ition (Conf Rept H 
80th Cong., p. 64.) (Italics supplied.) 

Nor are the reluctant to 
the words and deeds of union officials to estab 
lish a union's liability 

It is difficult to disassociate 

from the inference that control of the 
lay in Lewis's hands (United Mine 
v. U. S., 177 F. (2d) 29, 35 (CA of D. C 

And in Milk Wagon Drivers Union v. Meadou 
moor Datries, 3 LABOR CASES © 51,111, 312 U.S 
287 (1941). the aspect of picketing 
held enjoinable previous 
violence and coercion 


to be a One-way 


was 
right 
Says 
does 


promise a 


courts piece together 


that language 
stoppage 
Workers 


1949) .) 


speech was 
f 


because of acts of! 


See footnote 58 
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iceting because tremen¢: 
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Anderson, South Carolina, on 
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1 in loc: newspapers Only 
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documents. We are, however, aware that 
the right to speak vicious falsehoods has 
been upheld by the United States Su 
preme Court 


In Terminiello v. Chicago,” a speech at 
tacking racial, religious and political groups 
induced a riot between the adherents of 
Gerald L. K. Smith assembled in the audi 
torium and the crowd of dissenters gathered 
outside. ‘The speech was held protected bv 
the First Amendment. It should be en 
phasized that any person could have re 
lieved himself of the disturbing effect of 
Mr. ‘Terminiello’s hateful words simpl 
by placing himself beyond the sound of M1 
Terminiello’s voice Mr. Terminiello did 
not control the livelihood or well-being of 
his auditors. This is not the case with em 
ployees to whom employers address anti 
union statements 


Indeed, the entire “employer free speech” 
concept springs trom a misapplication ot 
the presumptions of political life to the 
employment relationship. This point was 
cogently made by two leading commentators 


“Power in an industrial organization 
emanates from the top, quite the opposite 
of our political system. Decisions are made 
and passed down to the rest of the organi 
zation through the many layers of super 
vision. Refusal to follow orders in most 
industrial organizations is generally grounds 
for immediate dismissal. In this respect, an 
industrial or business organization ts more like 
an army than a democratic political organi 


ration.” (Italics supplied.) 


How totally inapposite are the free speech 
precepts of political life as expressed by 
Justice Brandeis in Whitney v. California 


“They [the founding fathers] believed 
that freedom to think as: you will and to 
speak as you think are means indispensable 
to the discovery and spread of political 
truth; that without free speech and as 
sembly ‘discussion would be futile: that with 
them, discussion affords ordinarily adequat« 
protection against the dissemination of noxiou 
doctrine; that the greatest menace to free 
dom is an inert people; that public discus 
sion 1s a political duty; and that this should 


337 U. S. 1 (1949) 

Work cited at footnote 6, p. 219 

1274 I S. 357, 375 (1927) (concurring 
opinion) 

*274 +U. S. 357, 377 (1927) (concurring 
opinion) 

‘In the ‘Control of Communications’’ por 
tion of this article we listed some of the places 
where we have been denied a forum for the 
expression of our views. We allow misleading 
and even offensive suggestions in the faith that 
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be a fun 


damental principle of the American 


government.” 


It the 
‘No da 


ce Crni¢ d 


same case Justice Brandeis 
nyer flowine trom speech cat 


clear and present, unless the in 


dence of the evil apprehended is so immi 


nent tha 
tunity fo 


W her« 
the “full 
market | 
the exte 
tion’ ”” 


exists p< 


induc ( d 


t it may befall before there ws « ’ 
{ 


r full discussion (Italics supplies 
in the employment relation 
discussion,” the give and take, 

ylace of ideas—the prerequisites f 


nsion of First Amendment protec 


Vhey are lacking, and instead there 


atterns of obedience and deterence 


by the inherent coerciveness of the 


employer's authority 


\ leas 


ling work on industrial sociolog 


describes a study of the mcreasing deference 


maid by workers to each succeeding rank of 
| 


superviss 


ry personnel 


“Toward the assistant foreman their at 


titude was quite different Phey never 


disobeved him or argued about his orders 


| her be 


Was mue 


havior when he was in the room 
h more restrained than when only 


the section chief was present. Toward the 


roreman 


they were still more apprehensive 


They not only obeved him with alacrity 


but also 
from doi 


ac¢ ording to rules ‘ 


Che al 
a worker 


when he was present refrained 


ng anything that was not strictly 


> 


ithors also describe the reaction ot 


who was by accident placed at a 


desk near lower-rated workers and whose 


name, al 
from. the 
phone dir 


“The fi 


from the 
cance tor 
force his 
about to 
He bec al 
happen t 


so by accident, had been omitted 
current issue of the house tele 


rectory 


act that his name had been omitted 
directory now took on new signifi 
the employee. It tended to rein 
growing conviction that he as 


be transferred to a shop position 


ne so preoccupied over wl 


o him that for a_ time 


scarcely work.” ® 


He lice 


employer “opinions,” “predictions 


“views” and “advice” carry a symbolic meat 


ing separate: and distinct from the literal 


Signihcan 


ce of the written or spoken words 


false ideas will be discarded and correct ones 


wequired 
when the 
own the 
facilities 
allowed t« 


er. J 


in the market place of ideas But 
employer or those under his control 
market place and monopolize all its 
by what justification is the employer 
» Make antiunion statements 

Roethlisberger and William J. Dick 


son Vanagement and the Worker (Harvard 


University 
Work 
footnote 6 


Press: Cambridge, 1950), p. 456 


cited at footnote 80, p. 545. See also 
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substantive evil 
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tT suc 
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The workers are the saviors of so 
ciety, the redeemers of the race. 


—Eugene V. Debs 
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of in 


is 


re 


secret 7 


peech attempts 


peech attempts 
Party re Lau 
ar char frequent purpose and necessary 
eurbir y 
remain uf 
het 


descr 
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involves oT 
Vertical 
mito 


UllOnisin 
cralt 


agen edie 
vanization craft by 
tends to 


units 


lump employees 
Another 


type of organization is more 
unskilled workers 


WOnIsm 

plant-wide difference 1s 
that the latter 
likely to include 


with skilled tradesmen 


along 


Gsenerally, unorganized skilled emplovees 


nay choose tor themselves whether they 


wish to be organized into a unit composed 
rk at a pal 


Having 


exclusively ot those who wi 


ticular craft o1 unit 
made thet choice, however, they have found 
it difficult to form ot 


organization to the other 


a plant-wide 
switch from one 

Vhs has been par 
craftsmen in plant 
tried te 
unit for 


ticularly true of those 


wide umts who have “carve out” 


an autonomous craft themselves 


ommerce are sub 
ject to interpretations of the National Labor 
as determination ot 
unit 


Workers in interstate « 


Relations Board imsotar 
the “appropriateness” of a bargainimg 
Board, im turn, gov 
9 (b) of ‘Tait-Hartley 
which provides, in part: “The Board shall 
whether the unit 
collective 
unit, 


Is concerned lhe 
erned by Section 
decide in each case 
appropriate tor the purposes ot 
bargaining shall) be the 
craft unit, plant unit, of 
ot Provided, That the 

(2) decide that any 


employer 
subdivision there 
shall not 
unit is 


Board 
cratt 


such purposes) on the 


Mmappropriate for 
yround that a different unit has been estab 
lished by a prior Board determination, un 
majority of the 


unit 


less a employees in_ the 


vote agaimst separate 


propose dscratt 


representation 

The NIRB laid down its rule for 
pretation of the statute in National 
Company, 76 NLRB 1199 (1948) 
involved an attempt by an AFI 
union to carve out a cratt unit trom an overt 
all United Steelworkers CIO) umion In 


inter 

7 ube 
The case 

bricklayers’ 
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sever Board said 


refusing to 
that “Section 9 (b) (< not itself limit 
tind a craft unit 


} 


situations, so long 


thie Board's discretion 
inappropriate im certam 
as there is no reliance upon the fact that 
different 


prior Bo 


unit has already been established 


by a determination.” hie 


rationale of the decision was that “due 


grated nature ations i 


the imte 
unit 


steel industry, any chang hie r 


erning the bargaming relations betwee 


Kanployer and its employees would be detr 
mental to the basic wage rate structure 


und operations, and would 


ettect 


erlying 


necessarily have an adverse upon its 


mdustry of 


productive capacity in an 


national concern.” The tactors 


gration and bargainmg history in 
dustry” were said to tip the balance 


tavor ot “an over-all bargain 


agamst separate units ot 


plovees in the basic steel imdustry 


above rul ‘ eventually app! 
| basic alumi 
lustry and 


industry, the lumbering un 


wet milling industry 


New development.—()n Mar 
can Potash & Chemical ( 
(4th 


Board adade d Scone 


Lanok LAW Reports 
107 NLRB, No. 290, the 


refinements to its 


significant rules on crat 


severance It repudiated, in effect, the lin 
tations on cratt severance imposed b 


pr edecessors 


“We 


sentation should not be 


feel that the right of separate repre 


denied the members 
merely because the are 


which 


to a cratt group 


employed m an industry involves 
lighly mtegrated production processes ani 


bargan 


prevailing 


is imdustrial im character We shall 


which the pattern ot 


t deny 


industry-wide bas 


i? not extend the 


practice 


severance Ol al 


April, 1954 @ Labor Law Journal 





« Boar 


ruled 1! 
craft units will be permitted 
a true cr: 


a (i) 


) sought and 
titioning u | mally repre 

(2) departmental units 
out where (a) they 


ma 

: ake thee ll; it substitutes 
(b) the grouy in ally ablished as 
separate and (c) the 

traditionally 


an disruptes 
devote | ' 


stabilit 
2 a true 

onsists of a distinct and homogeneous group 

f skilled journeymen craftsmen 

sucl togetl with tl 
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join unions or retuse to do so Restraint 


or coercion of this right by employers (Sec 
tion & (a)) on (Section & (b) (1) 
(A)) is an unfair labor practice 


unions 


Hartley in 
limited in 


Taft 
strictly 


Prior to the enactment of 
1947, 
what they could say to thei employees on 
the subject of 


employers were 
unionism, at the risk of a 
finding by the National Labor Relations 
tjoard that they had violated the Wagner 
Act \ change in the law on this point was 
effected in 1947, when the ‘Taft-Hartley 
Act added Section & (c) to the statute 
It reads as follows 


argument, 
thereof, 


“The expressing of any views, 
or opinion, or the dissemination 
whether in written, 


visual form, shall not corrstitute or be evi 


printed, graphic, or 


dence of an unfair labor under any 


of the provisions of this title, if such expres 


practice 


sion contains no threat of reprisal or forces 
or promise of benefit.” 


An important Section 
& (c) that deserves emphasis is that it ap 


point concerning 
plies only to unfair labor practices, not to 


representation elections Therefore, even 
after the enactment of 8& (c), 
who spoke in 


assembled employees on company property 


employers 
election campaigns to their 
and company time, even though they care 
fully avoided threats and found 
that the NLRB still set 


tions which went against unions 


promises, 


might aside elec 


Board and 
the courts in the ween 1947 and 
1951, until the finally distilled its 
views on pre-election speeches by employers 
into a relatively concise doctrine which was 
Bonwit Teller, Inc’ In that 


president spoke to the 


Scores of cases reached the 
years be 


Board 


enunciated in 
case, the COM pany 
assembled employee s during working hours 
prior to the date set tor a 
election He 


against the 


six days repre 


sentation strongly urged the 


employees to vote union, He 


ended his talk with a comment on salary 


raises. The union lost the election 


\ significant factor in the case was that 
the company had a strict no-solicitation rule 
‘ forbidden 
prop 


erty whether or not the employees were on 


that is, union organizers were 


to approach employees on company 
duty. Ordinarily, an employer is powerless 
to forbid 


property 


solicitation on 


| ours, he cause 


union company 
during nonworking 


the place of work has been recognized as 


196 NLRB, No. 73 (1951) 
2? Bonwit Teller, Inc t 
CASES ° 67.025, 197 F. (2d) 640 


VLRB, 21 


(1952) 
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the most effective place for the communica 
tion of information and opinion concerning 
Board, 


permitted retai! department stores the p 


unionization Lhe however, 


all solicitation in 

of stores The employer in B 
itself of that 
imposed upon 
that of retraining 


lege of prohibiting 


privilege; 
itself 


had ay aile d 


ad not, however 
a concomitant obligation 
itself what it forbade unions 


from doing 


to do 


The 


“making 


Board orde re d the 


speeches to em 


employer to stop 
antiunion 
ployees during working hours and on the 
reason 
to ad 


organizatiol 


according, upon 
opportunity 
labor 


premises, without 


able 


dress the employees to the 


request a similar 
directed.” 
That statement was, in substance, the Board's 
Bonwit When the’ case 
reached the uit, a modification 
Board obeyed? The 


Second Circuit’s 


against which such speeches are 


Teller doctrine 
Second Cir 
was ordered and the 
amended order reflected the 
that Section 8 (c) nor any 


issue ol ‘employer ree 


opinion “neither 


speech’ is involved 


in this case Che employer's only wrong 

application 
no-solicitation Accordingly, 
the Board that 


the employer must halt the following conduct 


discriminatory 
rule 


doing “the 


of the 


Was 


amended its order to read 


“Discriminatorily applying its no-solici 
rule by 


to employees during working hours 


tation making antiunion speeches 
to accord, 
Oppo! 
tunity to address the employees to the labor 


on the premises, while refusing 


upon reasonable request, a similar 


organization against which such speeches 


are directed.” 
Bone if Teller 
audience doctrine 


remained the law until December 17, 195 


NLRB reversed it 


The rule in came to 


known as the captive 


when the 


In the Lu 
the Board was taced 
Bonwit Teller 
made anti 


The new Board’s view. nystov 


Shirt Corporation case,* 


with a situation similar t 
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! 


union, noncoercive 


hes before two rep 


resenzation elections Che union lost eae 


was set aside n the 


Teller doctrine 


election, and each 
basis of the Bonwit 
by the 


company prop Vv were 


Reque sts 


address thre emplo ces 


retused eac 


labor 


employer Phe 


union to 


time 


The union then filed unfair yractice 
] 

Board, 

\lem 


ance to a 


charges against the 


iow including Chairman Farmer and 


ber Rodgers, had 


a clear-cut cl 


104 NLRB, No. 67 (1953) 
*2 CCH Labor Law Reports (4th Ed.) © 13,031 
107 NLRB, No. 109 (1953) 
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The American Arbitration Association 
handled a total 1,830 labor-manage- 
ment arbitration cases in 1953. Most 
of the cases, 75 per cent, involved 
multiple grievances, some as many 
as 40. Most were discharge cases. 





tiie 
committed an unlawful ¢ 
he proscription of the Act 
true, as the General Counsel pr 
in the past the Board has held at 
employer's refusal to give the union equal 
vees mm the 
that 


belief that the employer 


, 
opportunity to address its emplo 
| 


plant to be unlawful In substance 


view rested on the 


exerted undue and unlawful influence up 


monopolizing their 
platform 


employees by 


place as a speec! making 
Broad appraisal of the basic elements under 
lying this 
that the 


absent 


type of situation persuades us 
Act does not require the employer, 
unusual circumstances, to accede to 


such a union request 


“In the 


Board, as 


Bonwit Teller case, the 
constituted, 


original 
then 
‘fundamental 


found that a 


consideration’ in support ot 
its decision was the right of employers un 
der Section 7 to ‘hear 
cumstances 


Wi have 


we think 


both sides under ci 


which approximate equality’ 


no quarrel with this principle, but 
that it 1s to he acheived not by 


administratively grafting new limbs « the 


but by a strict enfos 


Statute 


statute, cement ot hose 


provisions which afford em 


ployvers and uncoercive 


diseriminati 


nlike B 


2 CCH Labor Law Reports (4th Ed.) ‘ 
7 NLRB, No. 106 (1953) 


abor Relations 


houg ch ich a tree elect 
designed I We believe that 
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ne speech co 


made on comp: whether delivered 


by the employer union or both. Sucl 


cl because of its timing tends te 


a lass s ! rOopry I overrides 


arguments Campa 


media and io 


advantage 


party, whethe nploy or umon, who 
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ordingly, we now establish an ele 
whicl will be 


election cases This rule shall be that em 


applied in all 


ployers and unions alike will be prohibited 


from making election speeches on company) 


tine 1 massed assemblies of employees 


within twenty-tour hours betore the sched 
led time for cond vy an election Vio 
cause the election 


‘ bie ctions 





New cases.—It was not long before com 


plications administration of 
the Board’s new doctrine During the briet 
period that it is applicable, for example, the 
Peerless Plywood 


employers than 


arose in the 


doctrine is tougher on 
Teller What 
of an employer whose pre-election speech was 
Teller 
doctrine ol that cast 


less than 24 hours 


Sonat was 


permussible under Bonwit and made 


when the 
but 


time 


was law, 


ata 


was made 


before the election 


In two new cases where that situation ob 


tained, elections were set aside In Cro 
Company,” the 
pliance with Bonunit Teller would not excuse 


Peer CSS Plywood 


rationalized on the er 


Board made clear that com 
Retroae 
that 


to the employe I 


a violation of 


tivity was und 


the “resulting inconvenience 


is overbalanced by the interests of the em 


ployvees in expressing their choice in a poll 


of interteretice trom any source 


Dre 


entirely lee 
Phis 


lixture Company 


decision was followed in Banner 


Vationa 
Deter 


recent Cases, 
Jane Shoes, Ini 
Board trial ex 
aminers who, relying on Bonwit Teller, had 
held that oppo! 
funnty to noncoercive 
ol 
found, 


In two other 
Vary 
gents, Inc.,” the 


Famous and 


reversed 
yvrant 


retusal to unions an 


reply to antiunion, 
speeches was an unfair labor practice 

Shirt, the Board 
that 


opportunity 


Lavingston 
this 
requests tor an 


lowing 


as to issue, denial of the unions’ 


to reply under 


similar circumstances was not violative ot 


the act, 
a privileged 
solicitation rule 


because the employers had neither 


nor an unlawfully broad no 


tts Drinking Water 
vard decided a Cast 

rules in both 
Plywood Phe 
before the old 
a representation proceeding The 
that 


inter 


Last month, in Spar 
Corporation,” the Be 
which brought into play. the 
Livingston Shirt and Peerless 
had 
Board in 
union had charged, among other things, 
had unlawtully 
The old 

hnding 
threat 


CAs previously come 


an employer speech 
Board set 
that the 
The 


Board as an 


with an election 
attetr 
implied 


fered 
aside the election, 
speech contained an 
returned to the new 
untat It was held that there 
had been no “implied threat” and therefore 
labor Nevertheless. the 


approved its setting 


dispute 
practice case 
no ula practice 
Board predecessors’ 


election on another ground 


in Peerless Plywood, in 


aside of the 
violation of the rule 

®2 CCH Labor Law Reports (4th Ed.) © 13,180 
107 NLRB, No. 276 (1954) 

'2 CCH Labor Law Reports (4th Ed.) % 13,181 
107 NLRB, No. 267 (1954) 

*2 CCH Labor Law Reports (4th Ed.) © 13,188, 
107 NLRB, No. 284 (1954) 
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that the speech was made within 24 hours 
of the election 

Wyl 

ler, beginning at 

t] 


(See the article by Benjamin 


William H 


270, tor 


Englane 
discussion of 


labor 


a complete 


from the pomt ot 


spce h issue 


Bitter Pill 


In the 


or working conditions, a 


absence of a dispute ovel 


union Canna 


fully refuse to allow its members to 
empl 
Phe 


section 


Act an 


il a solely because the 


plant 
using nor lucts 
Such 


(4) 


secondary 


union pt 


refusal is a violation of 


Hartley 


(A) of the Taft 
bovcott 

This finding by the National Labor Rela 
Board (101 NLRB 1159) | 
upheld in a recent case by the nited 
States Court of Appeals for the Ninth Cir 
cuit—NLRB ov. Washington-Oregon Sh 
Weavers District ¢ 25 
{ 68,219 Phe 


order that the union 


tions has cen 


ngl 
ounctl, LABOR 
court entorced the 
members must 
to work on the nonunion products 
contended that 


contained 


unsuccesstully 


with the 


Ihe ution 


its contract employe 
a “hot 


fusal to work on untair ¢ 


cargo” clause, legitimizing its re 


but the court 


found that there was no such express clause 


It has been held that where 
employer has 
(4) ¢ 

proscribed as 


Phe Board 


ClHiployel 


in the contract 
exists, the 


Section & (b) 


such a_ clause 
waived his right under 
the 
an unlawtul secondary 


to imply at 


work 
boycott 


to have refusal to 


practice of relusing 
waiver of such right was cited with appr 
by the court 

Another 
that 
the manutacturer ot the ne 


Phe 


whether 


unsuccessful union detense was 


there was no dispute between it and 


munion prod 
made no difference 


court said that it 


such a dispute existed 


Contempt Is Costly 


} 


has adjudged in cor 
Ninth Circuit becauss 
union in 
to do so 1% 


court 


An employer beet 
tempt of court by the 
he refused to bargain with a 
pliance with an NLRB « 


been enforced by the 


yrdet 
had 
employer had le 

that a bargain 
appointed by 


Specifically, the 


mion negotiator to believe 


ing representative him 

2 CCH Labor Law Reports (4th Ed.) © 13,189 
107 NLRB, No. 281 (1954) 

'2 CCH Labor Law Reports (4th Ed.) © 13.208 
107 NLRB. No. 293 (1954) 
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rity t 


parties 


ettect, 


o conclude 
thie r 


annie 


repudiated 


W het 


ecment. 


an ab 
mit 


rt 
His 


authe 


to te 


t 
rity 


+} 
( 


$500 plus $100 


Employers Must Bargain 
on Retirement Plans 


ugh the 
a long pe 
v objectio 
the matter 





UNION PROCEDURES FOR SETTLING JURISDICTIONAL CISPUTES— 
Continued from page 262 








terested unions: yet 
al aly 1s, he ) ron ) 

s of handling sdiction hi is by our 
: \ [The End] 
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lislike 


toa 


Labor Relations 








Problems 





Contractor Relies on Government 
Wage Determination at Own Risk 


Minimum wage determinations by the 
Secretary of Labor for a government con 
Struction project, under the 


Act, do not constitute a warranty as to the 


Davis Bacon 
prevailing wage rates in the contract area, 
the United States Supreme Court has ruled 
Chief Justice Warren wrote the opinion for 
a unanimous Court in U. S. v. Binghamton 
Construction Company, 25 Lapsor Cases 
{ 68,205 (1954). 


The contractor in the dispute had relied 
on the Secretary’s determination of wages 
“prevailing” in the area but was unable to 
hourly rates fixed 
contractor asked the 
an adjustment but 
An appeal to the Chief of 
Engineers also failed 
taken to the Court of Claims which granted 
relief on the that the 
had falsely represented the prevailing rates 


workmen at the 
The 


otheer tor 


obtain 
as minimums 
contracting 
was refused. 
The case Was next 


ground government 


In reversing, Chief Justice Warren said 
“The short answer to this is that the 
ernment made no such representation.’ 


Gov 


Wage-Hour Administrator 
to Redefine ‘‘Salary Basis"’ 


One of the 
white-collar 


requirements ay certain 
workers to be exempt trom 
Labor Standards Act 


is that such employees be paid 


provisions of the ai 
“on a salary 
regulations of the 
March : 


group 


basis,” according to 
Wage-Hour Administrator On 
the administrator 
of amendments to the present interpretation 
of the term 
changes would 
which employers 
from the pav of salaried personnel without 
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gave notice ot a 


Generally, the proposed 


liberalize conditions unde 


may make deductions 


from FLSA 
coverage, against 
the proposed changes will be accepted and 


until April 


jeopardizing their 
Views on and arguments 


Cx mption 


considered by the administrator 


Expensive Car-Wash Job 


The employee on whose behalf a griev 
arbitration 

He had to fill 
7 he 
was used to fire a cupola in a steel foundry 
Working that 


agement did not what the 


ance was filed in a recent case 
had a relatively simple job 
29 barrels with coke each day. coke 


conditions were such man 


seem to care 
employee did so long as the barrels were 
filled each evening to charge the cupola the 
next morning For instance, although the 
normal working day extended to 3:30 p. m., 
the employee was free to go home 
if the barrels were full Also, he 
mitted to park his car on company property 


hours—tt 


earlier 


was per 


during working 
full at the end of the day 


and to wash it 


the barrels were 
and the 
How 


time all went well, 
a good emplovee 
this 
was to 
cupola ran short of coke. The barrel fillet 
could not keep up 


furnish 


For a long 


man Was considered 
morning early year, the 


ever,., one 


worker whose job it charge the 


worked mightily but 


The foreman was asked to extra 
help. He refused, and when it became plain 
that the keep up, he 
was told to ring out his time | 

home He \fter 3! 


was permitted to return to worl 


employee could not 
card alle 
went davs off the 
iob, he 
then he 


ing the barrels full 


The 


quest 


Since has had no difficulty in keep 


dispute arose over the union's re 
that the 


during 


employes be paid Or the 


314 days which he did not work 


Testimony at the arbitration proceedings 
brought out the fact that the employee had 


afternoon prior to 


Labor Law Journal 


washed his car on the 


April, 1954 e 





Welfare Trust Funds 
to Be Investigated 


ie Case 


holds up peelers. 
\\ o* } 


a 


Wage-Hour Division Lowers 


Budget for Fiscal 1955 


The | 


i 


Hours 





Labor Law in the 


Making 





Proposals... 


and ENACTMENTS 





Labor Committees Consider 

Taft-Hartley Amendments 
Unlike the Senate Committee on 

Public Welfare, the 


on Education and 
of the 


Labor 
House Committec 
afield 
resident in 
Hartlk \ 
held 


retiring 


and 
Labor is Pome tat 
recommendations of the P 
‘Tait 


committe 


considering amendment to the 
\ct The [ pper ¢ hamber 
two weeks of public hearings betore 
mto its current executive session to ready 
a bill. Witnesses were told to limit 
Presidential pr 


did so 


testi 


iposals and, 


THOS to the 


with a tew exceptions, 


The approach of the House committee 
different. For one thing, it held no publi 
hearings but began its deliberations in closed 
executive session. For another, it had be 
fore it suggested amendments whi h, if e1 
AC ted, would radically alter the federal labor 
and adjectively 


law both substantively 


Most of the 
by the House 
unions, but, 
agreed upon was a provision that no 


changes being 


group were not triendly 


paradoxically, the first 
anion shall be held re sponsible tor the 


ot imdividual members solely because 


such membership 


\n amendment approved 16 
March 23 would make illegal two types 
secondary boycotts presently permissible 
under Section & (b) (4) (A): (1) The 
test established by the United 
Supreme Court in NLRB wv. Inter 
national Rice Milling Company, 19 Lapot 
Cases 9 66,346, 341 U. S. 665 (1951) would 
1.1 


be overruled In the case the Court hele 


“con 


certs d action” 
States 


that primary picketing for recognition whiucl 


induced boycott action by individuals, as 
opposed to “concerted action” by employees 
of a neutral employer, was not violative ot 
8 (b) (4) (A); (2) the “hot cargo” clause 

Ral 1 | Conway's Expres 
rule in Kaboum d. b. a. Conway's xpress 
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VLRB, 21 Lapor Cases 9 66,836, 195 F. (2d 
906 (CA-2, 1952), would be abandoned 
was held in the case that when an emp! 
expressly agreed witl a teamsters’ 
that members w 

so-called untair goods, it was 

Sect 


to handle 


labor practice in violation of 
$4) (A) for them to refuse 


struck employer 


shipped to and trom 


Probably the most important action take 
then to 
Marcl 3 ot the far-! 
NLRB 


concerned only with representatio 


by the Representatives Was 


approval on 


proposal to establish the 


agency 


amendment proposed that unfais 


practice cases be handled by tl 


cases. The 
labe I 


feeder: ol , witl rosecution by 


discretional 


committee’s 


March 


committes 
? an amendment 
March 11 Congres 
it an untair labo 
to discriminate 
employees, 
organizations, 

: 


Hate 
| ndet all alhict 


3 vote, the committee approved a 


to equate the emmy loves I 
with the right of empl 
amendment would app! 
to the position 
NLRB vy. Le 
Company, 23 
dictum of the Circuit in Morand 
Brother Beverage (¢ NLRB 20 
LABor Cases { 66,453 and 23 Lapor Casi 


{ 67,624 


ircuit 
Furniture 


67,689, and the 


ompany 7% 


four proposed amendments have been 


committe Among them 


Labor Law Journal 


cdeteate d by 


April, 1954 e 








1} i\ 
NLRI 


ain W ith it 


South Carolina follows suit. 
Mar 19, became 


Mississippi and South Carolina 
Enact Right-to-Work Laws 


Labor Law in the Making 





rehet any 


Phe 


grant 


court, im such proceeding 


may and issue such restraining, and 


other, orders as may be appropriate, includ 
ing restraining and enjoiminege 
the 


or commission ol 


an myjunction 


pertormance, continuance, maintenance 


any such contract, agree 


ment, assemblage, ict or thing, and may 


determine and award, as justice may re 


quire, any actual damages, costs and attor 


been sustained o1 
the 
court o! 


neys’ fees which have 


incurred by any party to action, and, 


the 
damages in addition to the 


in the discretion § of jury, 


punitive actual 


; 
damages 


Amend Waterfront Compact 
New 


watertront 


added a clause to it 
the State of New 
York tevedores employed by gov 
ernmental agencies within thie the 
Such employees will no longer be exempt 


Jersey has 


compact with 
to bring 
terms oft 
law 
expenses otf ad 
although 
his clause 
New York’s 


gislation 


assessments to cover 
the 
complying at present 


until 


from 


niunistering compact, actually 
they are 
ill not 


legislature 


become effective 


enacts similar le 


New State Labor Laws 


recent Jaw prolubits city 


Georgia.—A 
county and state police officers from joining 
Its stated 


police 


UNOS purpose is to msure al 


impartial force during labor strikes 


Phe new provision states 


that 
strike 


“Tt is the the State 


officers called in time of labor 


public policy of 
peace 
to protect lives and property and to pre 
serve the peace should be fair and impartial 
and, that 
impartiality no person 


vithin the 


between employers and employees; 


to msure such em 


ployed by any city or county 
State or by the State as a pu 
belong to a labor unton 

these 
as provided for in the case of misdemeanors.’ 
(Act 857, I 
January 11, 


iceman shall 
Any persos 


punished 


jon Of 
violatin provisions shall be 
1953, approved and effective 
1954.) 


what 


| he 


occupation 


definition ot 
the 
amended to 


Massachusetts. 


constitutes an under state 


minimum wage law has been 


exclude the growing and harvesting of agri 
cultural, floricultural and horticultural com 
modities from the types of work covered by 
the law. 

The 


means 


definition now reads: “ ‘Occupation’ 


an industry, trade or business or: 


branch thereof or class of work therei 


294 


vhether operated tor profit or otherwise, 
ind which 
are gainfully employed, but shall not include 


other class « rk in 


pe rsons 
home of the em 
the groying 
floricultural 
work by 


domestic service in the 


plover, labor on 


harvesting of aeri 


horticultural commod perso 


being rehabilitated ‘ trained under re 


habilitation or training programs in charit 


able, educational or religious institutions, or 


vork by members of religious orders. Ox 


cupation shall also not include outside sales 
ork regularly p< 


who regularly 


rtormed by outside sales 


men sell a product or prod 
employer's place of 


daily 


plant of 


ucts om thetr 


away I! 


lo me 


business and who « t make 


visits to the office or | 
151, Sec. 2, as last 

174, L. 1954, approved March 1, 1954 

effective May 30, 1954.) 


The Massachusett ( 


and Industries has 


oO thei a 


amended 


ployer.” (Ch 
| 


wv Ch 


ommiussioner 
authority to 
and hour laws th 


AL ¢ respect 


al | children il) Cas 
This authority was 
until July 1, 195 (Ch. 10, L 
Januar, ZA. 1954, 


recently 
1954, app1 
April 21, 1954.) 


ship 


etlective 


, the 


xemptions tr 


Under anotl er ne 


O0-dav « 


COMMISSION « 


1 


ant om the 


may gt 


quirement that rkers in manufacturing 
establishments 
be given one day of rest week Cl 


149, See S51A, as added by Cl 93, | 


February 9, 1954, eff 


hanical and mercantile 


le 


Cal h 


approved 
10, 1954.) 


1 


Hie list of occupations | 


forbiddet 


dren under 16 includes work of any 


1 
Cies, ads a 


issachu amendment 
ded by Ch. 241, 
1954, ap 
May 10, 


ne motor vehi result 


as amnen 


h. 98, | 


ssible | 
110 


1954, 


ast amendes 
pr ved February 


l6, 1954.) 
Virginia. forbidding 
anv age to wo around 


nas been el d so that females over 


othce, 


ix¢ 


nay perform clerical, laborator 


id, messenyger service or similar 


45-16, 45-17, 
I 1954, approved March 10, 1954, 


90 adjournment of 


(See as amended by ¢ 


days after 


regular session of the legislature. ) 


April, 1954 @ Labor Law Journal 
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CURRENT LITERATURE 





in the Labor Field 





A Basis for Productivity 

Vorale in Industry. Morris 
Norton & Company, 
New York 3, New 


$9.50 


Votivation and 
S. Viteles. W. W 
101 Fifth Avenue, 
1953 


Inc., 
Y ork, 

A common complaint of modern industry 
is that full use 


of their 


510 pages. 


workers are not making 


capacities Several surveys have 


that 
admit this 


even the workers themselves 
The “will-to-work” is a motiva 
“capacity-to-work.” The lack 
of the will to work grows out of the special 
ization of the job ot ‘Now, 


vork 1s so specialized, so ce void of intrinsi 


shown 
tion for the 
production 


workman finds no incentive 
daily 


interest that the 
to work The nature of the 
vork of most of the working people pr« 
cludes the 


Most of them hate it, 
which means 


possibility of their loving the 


work and how ca! 
help hating a job 
that they go through a set ol 


they 
instance, 
motions (which they have learned in a very 
short hundreds ot 

1 


the prospect of day 


time ) times a day with 


alter day, veel alter 


week, vear in and vear out doing the same 
thing 


The data in this book are set out tor 
and application to the pre 


help they offer u 


evaluation yblem 


of productivity and for th 


three basi modern industr 


the solution of 
problems: increased production, promotion 
f employee Satistaction and adjustment t 


and the curtailment of industrial strife 


wort 
I 


Pay alone doesn’t do the complete jol 


outcome ot investigations in 
clear 


major 
area of morale and motivation is the 
demonstration that the financial incentive ts 
itself to achieve optimal 
production, 
‘The state 


not sufhcrent in 


results in the way ot morale 


and harmonious labor relations 


ment that there are limitations to the 


financial incentive should not, however be 


Books Articles 


iInterpretes meaning that the amount ot 
pay envelope is an unimpor 


worke r’s needs 


money im 


tant item satistving the 


and wants or that it is consistently of less 


importance than nonfinancial incentives whicl 
less tangibl 


appeal to wants and needs.” 


Ihe author is psychology 
at the 
rector 


le Iphia 


professor of 
Pennsylvania and di 
Phila 


University of 
of personnel research for the 


Electric Company 


How Secure Is the Union? 
Orme W. Phelps 


tute of Industrial Relations, University of 


California, Los Angeles 24, California, 1953 
7 5 ¢ 


Union Security Insti 


factors making the definition ol 


security” are some type of union 

reement ane checl ott ot duc 
yuaranteed 

that 
Unlike the 


(;enerally union irit 1S 


through a contr clause assures 


the organization a ‘ income 


other countries i 


nited State 


Ion movement in 


union movement in the | make 


urity clauses for about 


wides] 


organized employee 
which make member 
t employment for some o1 


\ still las 
check-off 


in addition to 


lait-Hart 


The 


State 
of the 
make 


nm interstate 


such re 
commerce 
a key 


union security 


clause is therefore 


*k for 


have listed the ad 
lop type ecurity 
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(1) Eliminates factional strife within the 


working force by giving a single union 


exclusive recognition and an assured status 
the 
the 
members 


holding 
ot 


(2) Improves discipline by 
the 


must 


union responsible for actions 


be 


answerable to 


whom 
therefor« 


employees, all of 
ot the 
the union officers 


union and 


Puts end but 


trouble some 

(4) Ends the the 
union for concessions from the employer for 
the 


(3) an to periodic, short 


interruption Of Operation 


frequent demand by 


sole purpose of holding membership 


(5) Tends to stabilize wage costs 


brings about a greater feeling of 


interest 


(6) 
sponsibility 
thre ot 
VOICE the 


and their jobs 
the 


determination 


inl 


part employees because of a 


in ot working 


conditions. 


Some of the disadvantages are as follows 


the ht 
ol 


labor 


with 


question 


(1) Interferes employee 1 
decide the 


nonmember ship in the 


Make 


standing 


to 


membership ot 


union 


(2) 


gvood 


contingent on 


employme nt 
thie 


quently commits the employee to permanent 


in unton and Conse 


union membership 
(3) Tends to create a labor monopoly 


(4) Destroys discipline 
making the 
ful than the 


and efficiency by 


unmion officer seem more power- 


foreman 


neithes 
the 
can check 


the which has 


hot 


(5) Places 
Investment in 


union 


responsibility for 


business in a position where it 


mate the management’s operating policies 


the 
tor 


the 
who 


(6) Deprives management of 


power to decide shall be selected 


employment. 


(7) Tempts the union officers to become 


arbitrary and unreasonable, because thei 


Status is assured 


Psychology at Work 
7 he Core 
Series, No 155) 
Association, 330 


York 36, New 


25 


Motivation Management 


(Personnel 


of 
\merican 
West 42nd 
York 1953 


Management 
Street, New 
44 pages. $1 
ol five 
the 
in 


papers, originally 
association’s Fall Personnel 
New York City, September, 
1953, sets forth various studies on psycho 
the work 
discuss outstanding 


A series 
sented 


pre 
at 

Conference 
en 


factors significant in 


The 


logical 


vironment authors 
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both 


out 


the 
the 
context 


attitudes and ideals of 
the pointing 


these functions within the 


effects 


o! 


and group, ‘ 


enterprise and their relationships to productior 


individual 


group 





ARTICLES 





Unemployment Benefits for Strikers 
California, like all other states, has a 
disqualifying strikers from receiving 
pl ince benefits The c 

re 


Calitornia have held, ho 


yyment imsur 
ever, that a 
tional” test must be ap] lied } 
s effective, that is, 
mipe lled by the acts « 
still be 
Sting pou 


this subject 


before tl 
qualification 1 
claimant was « 
to I may 
to benefits inter 
California ca 


rkers who after having 


Then, 


struck, 
the 
laid off 
empl 


article 


other employment while 


is still in 
+] 


progre are 
such 
‘| his 


allied 


1 
or 


second job Should 


out-ot-we 
this and 
Feldman, “The Garden 

Trade 
Under the California Unemploym 
Insurance Act,” [ 


Southern California | 
Review, December, 1953 


recelve 


Swers other questiol 


Flower 


Disqual 


Live 
Terminating the Dispute 


cation 


Labor Relations—a Two-Way Street 
A symposium rundown 
im the ay 
Act, plus d 
problems in the coal 
and the pt licy of tl 
gathered together 
leaders of union 
officials 


1954 


contamimg a 
is wanted by each side 
the laft-Hartley 
mediation, 
industry in the 
NLRB hz 


recent 


what 


changes in 


cussions oft 


Sout! ‘ 


new is he en 
from speec! by 


ies 
and government 


Review, 


manayrement 

Te Aine wLEC L 1% 
Is a Contract to Arbitrate Enforceable? 
° | hie in the [ 

State Arbitration 


herein 


February, 


troublesome proviso nited 


Act 


contained 


which SaVS 


ly 


“nothing shall apply 


contracts of employment of seamen, railroa 


‘ 


rker 


commerce 


employees, or any other class of wi 
interstate 
block for 


bargaining ag 


engaged in foreign or 


been a stumbling parties te 


collective reements trying t 


enrorce arbitration clauses Professor C 
of Harvard 
federal court decisions 
result he will 


interpretation of the 


trend 
tending 


sees a Salutary in recent 
toward the 
eventually 
that 
ecment 1s nota 
he meaning of 
Arbitration in the 


Harvard Law Revi 


believes COTE iW 


proviso a collec 


tive bargaining ag: “contrac 


within t 


of employment” 
proviso.—C ox, “Grievance 
Federal Courts,” 


February, 1954 


April, 1954 e Labor Law Journal 





Rank and File 





News of Work 
and Working People 





Meetings of Labor Men 


Seventh Annual 
New York University.— Th 


Labor Social 


Institute 

tor Security will 
nference on May 5, 6 and 
Plaza in New York 
Hent 


Department 


Rela 1s and 
old this vear’s ce 
7 at the Hotel Barbizon 
Address tor registration Mr 
n, Executive Director 
Conferences and Institutes, Division of Gen 
eral Education, New York Un versity, ] 
Washington North, New York 3 
New York. 


Annual Spring Meeting, Industrial Rela- 
tions Research Association. [abo 


nediation. minimum wages and 


Square 


] 


ompensation ¢ some of the subject 

vill be discu 1 at the IRRA’s meeting 
April 23-24 at Deshler-Hilton Hotel 
Columbus, Ohio, according to the preliminary 
program Address Sterling Hal 


\ladison 6. Wisconsin 


Section on Labor Law, Committee on 
Post-Admission Legal Education, Associ- 
ation of the Bar of the City of New York. 


N W Na a | i! 


he la 


al 


New York State School of Industria] and 
Labor Relations, Cornell University.—|.ca 


1 
| ' ' 


i 


Hall, Cornell Univer 
Fifteenth Annual Management Course, 
State University of Iowa.—Jhe College 


wines Wi conduc this veat 


Rank and File 


Conference on Labor, 


June 14 


mtensive course 


itv from 
foremen, imdustrial 


time-study analysts 


executives (on 
1. Wayne 


Engineering Building State 


munications rule sent t 
Deer: a 116 


University of | i, lowa City, lowa 


Seventeenth Annual Industrial Personnel 
Conference, University of Tennessee.— | | 


ul rsitv ana Dem 


Coast Management 
nel M ! 


Thirty-first Pacific 


Conference. 


Annual Meeting, American Association of 
Industrial Nurses.— || 
4 } | ita > 


Employer-Union Combines 
Subject to Sherman Act 


Supreme Court rules alleged conspira 
tors must stand trial. 


nited Stat 


ernine 








J. Ernest Wilkins of Chicago was 
sworn in March 18 as Assistant Sec- 
retary of Labor for international 
labor affairs. Associate Justice Har- 
old H. Burton of the Supreme Court 
administered the oath of office. Mr. 
Wilkins will have charge of the Labor 
Department's international activities, 
including participation in the Inter- 
national Labor Organization. The 
60-year-old lawyer is the first Negro 
ever named to a sub-cabinet post 
as an assistant secretary, succeeding 
Spencer Miller, Jr., who resigned. 





against the alleged conspirators had been 
dismissed in federal district court for failure 
action, on the ground 


trace 


to state a cause ol 
that the 


intrastate only 


charged restraint of was 


reversal was pre dicated 


the complaints 


Supreme Court 
ov the finding that 
ciently alleged an unlawful and unreasonable 
restraint of the flow in interstate commerce 
of materials used in the Chicago plastering 


sult 


madustry 
One 


terers 


action involved an employing plas 


association and plasterers’ union 


whose members were employed by the as 
sociation and did about 60 per cent ot the 
plastering contracting business in the Chi 
cago area. The other case involved a similar 
arrangement of lathers which, according to 
“almost complete 


the complaint, achieved 
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mastery over the lath'ng business in tli 


Chicago area.” 
The Court did 
the complaints but 


the merits of 
that the 
must 


not pass on 


merely ruled 


iccused employers and unions stand 


trial for unlawful suppression of competition 
Phe decisions are U. S. v. Emploving Pla 
terers’ Association and U. S. v. Employin: 
Lathers’ Association, 25 Lapor Cases ¥ 68,204 
(1954). Mr Black wrote the opin 
ions for the majority of seven; Mr. Justice 
joined Mr. Justice Minton in dis 


Justi ri 


Douglas 


senting 


Coming: Less Costly NLRB 


Board appropriation statement promises 
faster service with decreased funds and 
forecasts new doctrines. 


National Labor 
back to the federal 
about $180,000 of | the 
$9,125,000 allotted to it, 
only $8,700,000 for the 
Despite the reduction in anticipated expendi 


Relations Board will 


turn treasury this year 


appropriation ot 
and has asked for 
fiscal year 1955 


the Board has promised to decide 


volume of 


tures, 
an increased cases at a taster 
with 
‘| he s¢ 
recent general statement by the Board 
before the Labor, Health, 
Welfare Subcommittee of the 


\ppropriations 


and about 7 per cent fewer em 


were contained in 


rate 
le 


ployees tacts 


Education and 


Senate Com 
miittesc on 


The statement also revealed that, because 
been appointed 


1953, certain 


members have 
July, 
examined in thie 


ree new 
to thre agency Since 
policy questions will be re 
addition to the doctrines 


future, in new 


new 


Neal 


which the Board has already announce 


Phe Be 


“The fifth position on the Board had been 
before 


vard said 


months 
most recent appointee 


March 2, 1954. During 
member vacancy, 


vacant approximately six 


confirmation of the 


who took office on 


the period of the board 


certain important policy considerations had 


to be deferred. However, certain decisions 


reversing or modifying 


Board on 


be en mack 


isions of the such sub 
(1) free speech and the 
placed on the 
Shirt Corporation, 

(4th Ed.) § 13,031, 
107 NLRB, No. 109, and Peerless Plywood 
Company, 2 CCH Lapor Law Reports (4tl 
Ed.) § 13,030, 107 NLRB, No. 106]; (2) 
the privileges resulting under a union shop 
{Pacific Intermountain Express Com 


priot 
jects as reciprocat 
ing requirements previously 
[ Livingston 


REPORTS 


employer 
CCH Lapor Law 


( lause 
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Injury Rates Skid in Late 1953 


All-time low recorded in fourth quarter 
last year by Bureau of Labor Statistics 


Shots Interrupt Labor Balloting 


House of Representatives poll on Mexi- 
can farm labor resolution interrupted 
by Puerto Rican nationalists. 


Rank and File 





viding for the consideration of House Joint 
Resolution 355, amending the act approved 
July 12, 1951 (54 Stat. 119, 7 USC 1461 
1468), as amended, relating to the supplying 
workers from the Republic 


of agricultural 


of Mexico, was agreed to—aves 197, noes 56 


NLRB Fights 9 (h) Liars 


Board battles injunction with admission 
of Communist sympathy by union offi- 
cer who signed affidavit. 

The National Labor Relations Board wants 
the benefits of the federal labor act 
but its efforts to 
do so have run into difficulty. The Board’s 
‘| ‘> 


Board, a union’s officers 


to deny 
to Communist-led unions, 
attitude is not merely ideological ust 
the services of the 
must file a 


Section 9 


affidavit under 


Several 


non-Communist 
(h) the act 
who signed the affidavit | 
tor 
affiliated 


ol officials 


ave 


been indicted 
| 


having falsely sworn tl they are not 


with thre 


roce 


uch case s, so that 


abused, the Board has attempt 


such officials to reattirm the 
: - 
Hearings hav been held 


ot the 


oaths under 9 (h) 


inquiring into the validity iths taker 


by suspected oO} indicted oth tals 


have 


Some of the unions involved success 
fully blocked the 
International Fur 
thre United Electrical, 
chine Workers obtained 
United States District Court tor 
halting 

the myuneti 


\ppeals 


Board has « 


inquiries. The 
Workers 


and 


Board's 
and leather 
and Radio 


miyunction 


of Columbia 
Cie hi Case, 
the ¢ ot 

Columbia. The 
to the United 


certiorari 


Nos 


ourt 
irric dl 
States Supreme ¢ 


petitions which are docke 


997 and 598 


Interna 
Smelter 


involving thie 
Mill and 


has taken a new 


third ¢ 
tional Union 
Workers, the 
Hearings were “indefinitely postnoned’ 
the the district 


This is not an 


In a isc, 


Mine, 
Board 


ot 
tack 
’ when 
court tor an 


that 


unien asked 


myunction mdication 


he Board has given up in the fight. Instead, 


its brief in the injunction suit is more potent 


than the ones filed in the iSes 


that 


Lite 


two previous ¢ 


It contains new and stronger evidence 


its hearings should be permitted to cor 


Phe 


itv im 


tic ial Wl the cast whos VceTrat 


the 


union 


signing 9 (hh) affidavit 1s in ques 


injured his own) positior 
according to the Board's brief to the 


filing of his initial affidavit, the brief reports, 


tion may have 


Prior 


the official had written an article, which was 


300 


the union newspaper distrib 


uted among its members, in which 
that he the ¢ 
Party to make it possible to execute a Se 
tion 9 (h) affidavit, but that he 
to adhere to the principles of Communism 
Party 


part, as It llows 


published in 
had resigned from 
continued 


and the Communist The article was 

quoted, m 
“Since the inte 

Union is uppermost 

been confronted 

signing from the Communist Par 

Ih mber, 1 

possible for 

affidavit. I hi 

reluctance, 


to 


ave becn a me 


and 


nation, ake sucl 
has now taken place 


signed the affidavit 


has not beer 
Member 
otheet 
could be 
Prac ulilé 
Socialist soc 
Communists 
that 


i 


unionists 


on 
be issucd 
labor Oral 


tron 


ol any 


stituent 


ranization 
unit 


ommunist 


al methods.” 
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Board, 

Justice 

certificate 

s of course 

yngress has 3 

Kecutiv executive | \ i and justices term 

determination ited ques board 0 : } i eharacterizing 

ind © iW And w 1 idick inclusive wher 

vided by Congr i ourt ( | ilar ; ‘ f cample 
! d i rtie NLRB 1 

Ine 22 


KAY sf 


quotations 


here to argue iis , } . 
ediation Board (and. by ‘ if ‘ Phely 


ird) aS an executive 
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The Labor-Management Relations Act 
should be revised to bring both 
NLRB doctrine and some of the pro- 
visions enacted in 1947 more closely 
into line with the principle that the 
government should not regulate the 
scope of collective bargaining or the 
terms of collective bargaining agree- 


ments. —Archibald Cox 





find in Section 10 
[court] 


mconsistency 


mitted I do not 


express denial of jurisdiction 


nor is there any between the 
scheme for [judicial] review of certain types 
delineated in the Act 


court’s 


of action and the 


preservation of the general equity 


jurisdiction over controversies not reached 
oP 


by the Act’s provisions 


Nevertheless, the suit was dismissed be 


cause the Board order in that case did “not 
of itself adversely affect plaintiff union ex 
cept perhaps to put it into a state of appre 
contingency 


hension founded on the 


of future administrative action,” and because 


the order did not “command [anyone] 
retrain trom doing, anything,” o1 
withhold ] 


privilege or 
“extend or 


to do, or 


“grant o1 authority, 


license,” or abridwe any powell 


or facility,” or “subject plaintiff union to 


any liability, civil or criminal,” or “change 


the plaintiff union’s existing or future status 


“determine any right o1 


than to set 


or condition,” or 


obligation,” but did “no more 


in motion machinery for the ascertainment 


of a fact,” that is, “the collection of the 


™ However, that case arose in 1941, involved 
rival unions, and, at p. 423, Judge Rifkind 
specifically pointed out what has been suggested 
in footnote 3 above. It was upon this lack of 
some method to obtain Board review, and 
ultimately judicial review of the representation 
case (as well as other grounds), that the judge 
felt the plaintiff would be harmed Sut, as 
pointed out above, this is no longer the law 
Therefore, would the Klein decision be so de 
cided today 

“See also Fitzgerald v. Douds and Ideal 
Roller & Manufacturing Company, Inc. v. Douds, 
cited in text The alleged unfairness of the 
hearing was not pressed either in briefs or 
argument and there is a total absence of facts 
to support the charge. In any event, I do not 
reach it here. Under Fay v. Douds, this court 
would have jurisdiction to review that charge 
only if the complaint raised a ‘plainly tenable 
constitutional question.”’ 

% In Switchmen’s Union, cited at footnote 12 
at p. 300, Mr. Justice Douglas (for only three 
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Therefore, no “harm or 
be fall 


action soug 


moyury 


plaint 


data.” 
befallen o1 


union as a u Ol i¢ 


is about to 


be restraine 


In other 
ceded that 
no justiciable 


curred, myury 


issue may be presented to a district cour 
But this, 


only to the 


according to 

point wl 

decided, or, better, 

has been issued For 

ally turned that c: 

point 


Board 


r directive or 


absence of some positive action 


harmful to the 
method of 


plaintiff, ey 


other ultimate relief 


present 
What is apparently the rule, therefor 
that the Labor 


tory procedure 


Board must grant the 
mandated by the act, o 
else it has left itself open to a direct federal 
suit at the hands of an injured party 
within the legal 
Klem case, 
injury satisfactorily al 
own, there is no seeming lack 
But the 


between the Board’s 


Injury, however, comes 


requirements set forth in the 


although, assuming 
leged and sl] 
ot power to accept jurisdiction 


1 
causal relation action 


and the complainant’s injury must not be 


“too weak 4 founda 


sO dubious as to he 
tion upon whicl to erect a claim to injune 


(Kiein case 4 ave 424.) 


tive relief.” 


Il (b) 


secn, a person may ap 
peal directly to the courts from a represen 


tation proceeding, perhaps without even the 


justices did not sit and three 
dissented) refused to permit direct judicial 
review of a Mediation Board certificate of a 
bargaining representative, the Railway Labor 
Act being there applicable. He stated: “If the 
jurisdiction of the federal courts 
obliteration of a right 
which Congress had created, the inference would 
be strong that Congress intended the statutory 
provisions governing the general jurisdiction 
of those courts to control. That was the purport 
of the [previous] decisions of this Court 

In those cases it was apparent that but for the 
general jurisdiction of th there 
would be no remedy to enforce the statutory 
commands which Congress had written into the 
Railway Labor Act The result would have 
been that the ‘right’ of collective bargaining 
was unsupported by any legal sanction. That 
would have robbed the Act of its vitality and 
thwarted its purpose. Such considerations are 
not applicable here 


others, as. two 


absence of 


meant a sacrifice or 


federal court 
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doctrine plying,” although the 


nN apy 


question of injury becomes a pittall 
here 


between the ad 


peculative voyager is a limit 


causal connection 
Board e1 

vhicl predicated 
“assuming.” 


breaches, dal, nT 
while the permits recot 
li 


latter’s self 


law 1" 
urdles 
problem 


mposed 


it an insuperable 


) the 


vel But if depriva 


a constitutional one, mm place 
*s mandate, what 


then ? 


require the 
his 


Statute cannot 


as to deprive one of 
nstitutional Frits, and a review by rie 


urts will hten out 


all proces dines 
4 And 


mace 


Stra 
! 


adoes this view occur 


onstitutional claims may be 


as been previou a dis 


feature between a representa 


mplaint (unfair labor practice) 


that the fe 


riner is a quasi 


quasi-executive) one and the 
judicial But in a nonjudicial 


there is no constitutional 


proceeding 


safeguard, tha the 


required under the 


cess proce 
Process 
that, “all 
ec, it ) Con 

hich it 


1] he entorced ‘ In such 


followed, 
| 


need not he 
constitutional questions asi 
to determine how thx 
speci remedy 
x¢ ludes 
cited a 2, at page 301.) 


vitchmen’ 


receding 


be 
, 1 
rmined Course 
NV. hat : onstitutional 
1 

cXallipic, 

even i 

hearing 


balance 


not the 
whether 


person frain from 
voluntarily or 


Even so, should 


iling to the courts 
idicial application of the 

the certification is 

} admittedly 

the atute, depriving the 

tory ! proceeding and ele 

on may still termini his favor. Would any 
contending the 


exhaustion doc 
For e> 


erroneous 


made 


person 


person now appea courts 
1 


certifica ! ld be 


resulting 
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to trap 


and the injury of the 


to be permitted ? I his course, 
resented in II (a), but 


statutory ground 


que stion, ot 


now 


is exactly that } 


a constitutional and not a 


urged 
We this statement in Fitzgerald 


714 the 


requires review oO 


pare “Except where 


; 


onstitution it, judicial 
yranted or 


That 


necessity tor 


administrative action may be 
; s chooses 
any constitutional 
further relief than section 9 (d) 
thie plaintiffs do Er 


the 


not suggest 


concluded court, the only review 


“certification” proceeding was the ex 


left ear one, al 


/ louds, 


79 
4200 


indirect right hand 


ISIVE 
the following vear, in /ay 7 
{ 64,960, 172 F. (2d) 


court conceded that 


though, the 
16 | 
(¢ \ 


ABOR CASI 
2, 1949), the 


recognized that the 


SATIIC 
result might be 
a constitutional question were 


plaintiff | pre sident of the un 


wise, Il 


does raise such a questi ln; hie 


he Local has a ‘prope rty’ right 
exclu 


mamtenance of its position as 


bargaining agent, and that this was 
aded 


upon the 
hethe 


SIVE 
substantially 1 by denying its 


of a hearing ‘investigation’, 


to deciding an election 
li this 
transparently 
District Court 


aratory 
uld be 


onal 


called assertion of con 


not irivo 
jurisdiction; 
acquired jurisdiction, the 

should, dispose of all 


arose, 


though 
been inde pt ndently 


will 


was denied any 


even 
vould not have 
Although, appear, Wwe 

its 
that 


( tention 1 ‘ itenable 
oceed to 


The Local's 


1 i | usive bargain 


the District ‘ hi pr 


decide the other iss 


Hnportance to it, 
the ‘investigation’ on 
depended t 

unperil its po 


t be 


tion, 


‘certified’ upon 
was a non-complying 


any hearing 


without 


a de nial ot 


the Board 
would not this 
mandatory in 
issuance of the cer 
aggrieved person 
certification on a 
showing of ad 


ible of being 


refused by 
errors 
mandamu or 

force the 

In other words, the 
be forced to awa the 


error 


tion were 


conceded 


Statutory uniess aA clear 


overcornn in 





plaintiff 
statu 


said the 
unconstitutionally or 


On the 
not 


merits, court, 


was being 
torily deprived of any claimed right, and its 
above discussed (not 


constitutional claim, 


so “transparently frivolous” or “plainly un 
tenable” as to dismiss the complaint without 
more), was further and detailed 


not, upon 


examination, able to hold water 


In Ideal Roller & Manufacturing Company, 
Inc. v. Douds, 23 LApor Cases © 67,514, 111 
F. Supp. 156 (DC N.Y 1953), following 
hay v. Douds, the district court had 
it an employer's petition for 
with the 


Moving tor 


he fore 
nyunction, 


Board's re onal director cross 


dismissal or summary judg 


employer sought to enjoin the 
holding of an election be« 


ment The 
ause, it alleged 
its due process rights under Sections 9 (c) 
(3) and 303 of the act 
it, to 
follows 


would be taken from 


its irreparable damage It argued 
Section 303 created a new right in 
bovcott 


an uncerti 


employers to sue for secondary 
damages resulting from conduct by 
fied 
in the 
but, under Section 9 (c) (3), 


be held within a 12-month period after a pre 


union; an election “will probably result” 


certification of the petitioning union 


no election cat 


vious valid election has been he ld; therefore 
held, 


“will prob 


since a decertification election was just 


the proposed election is unlawful, 
ably result” in petitioner’s certification, and 
other pertinent facts in the line 
of reasoning), will permit the union to 
boycott without plaintiff's right to sue under 
Section 303 being preserved The answet 


constitutional argument was that too 


(onnutting 


on the 
many assumptions were being made, and 
that the complaint “lacks substance and is 
untenable But the did 


matter of law, dismiss without first examin 


court not, aS a 


ing the tenability of the plaintiff’s arguments, 
that is, that 


, °° 98 
trivolous. 


they were not “transparently 


In other words, the law apparently .is 


that a direct and immediate judicial review 


is available, in representation proceedings, 


upon a claimed violation of a constitutional 


It is of interest to note that the court also 
suggested, albeit unwittingly, another method 
of reviewing a certification It stated, at p 
159: ‘‘Lastly, the argument assumes that under 
section 303 an employer may not sue for dam 
ages on account of such a secondary boycott 
even if the offending union is ‘illegally certified 
This assumption might raise a serious question 
if it were valid, but it is not. It ignores the 
express language of subsection (a) (2) of § 203 
which exempts only ‘such labor organization 
las] has been certified under the pro- 
visions of section 9 That clearly means 
only a union whose certification was made in 
conformity with and not in violation of the 
section.”’ 


304 





Most good lawyers live well, work 
hard, and die poor. 
—Daniel Webster 





stand in the way 
spelled out 
mg argument dependin 
| 


second, 


two obstacles 

claim be clearly 
not in a too 
too 
then 


but’s 


if’s and 


many 


argument not 
parently 
Illustrations 

| 


terms, have 


Satisfactory Mean 


In both situations developed undet 
and I] 


ing, for statutory and constitutional reasons, 


Il (a) 


(b) above, the courts have been will 


to permit immediate suits in representation 


proceedings without requiring the left eas 


right hand tech ique to be followed These 
permissible suits, however, have been condi 
tioned 


(cle \¢ lope d above ) 


iIneeting oft 


vhich, 


upon the requirements 


1 practical put 
poses, become in uperabl obstacles when a 
person begins to de velop a Case tor tiie 
From this point of view, therefore, 
takes 
a right becomes practically a 


courts I 


courts 
the law permits what the law 
that is, 
lege, because it is up to the 
determine whether these qualifications have 
before the 


not found 


been met merits are examined 


This, of course, 1s sole 
labor relations field but exists in 
that it Is ! but 


not a particular 
approach applied 


which is here 
equality of treatment 
Ith 


basis, the retore, 


the over 


iough party 


all vie 2 Nl, a 


lar fact si! 


and 
pleas of hardshi 

\ll if all, however, 

the judiciary has, 


hie ld, 


between the conflicting 


hammered Satistactory 

views of all per 

that 

will be added 


[The End] 


employers and unior and additi 


particulars or modification 


in the future 
vords, since an employer need not 
wait for a Board holding of the commission of 
an unfair labor practice under Sec. 8 (b) (4) 
before instituting a suit (/nternational Long 
shoremen’s & Warehousemen’s Union v. Juneau 
Spruce Corporation, 20 LABOR CASES 66,704 
42 U. S. 237 (1952)). he can, by so bringing 
an action for damages alleging illegality of 
certification, require, as a_ preliminary the 
judicial examination of the certification without 
the need of the indirect procedure developed 
in I above But, obviously, this is predicated 
upon the boycotting activities of the ‘‘certified’ 
union, failing which, of course, no suit may be 
instituted 


In other 
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skill as the ancient 

in-built roads demonstrate 

earth by slaves using 

nd tools. Modern quarry 

ated the manual labor 


OW loosen the sane 
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